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The Immediate Futures of EU Health Law in the UK after Brexit 
Tamara Hervey, University of Sheffield 
Abstract 
Over a year after the referendum on EU membership, even the broad parameters of the 
legal arrangements of Brexit remain frustratingly unclear. Details are woefully lacking. The 
EU insists that a withdrawal agreement must be settled before discussing any future EU/UK 
(trade) agreement(s). The withdrawal agreement will cover the position of R-EU nationals in 
デｴW UK ;ﾐS ┗ｷIW ┗Wヴゲ; ;ﾐS デｴW UKげゲ ﾉｷ;HｷﾉｷデｷWゲ デﾗ デｴW EUく Bﾗデｴ ｴ;┗W ｷﾏヮﾉｷI;デｷﾗﾐゲ aﾗヴ ｴW;ﾉデｴ 
law. The UK intends to secure legal continuity and reform through statute and executive 
action. EU law is deeply entwined in UK health law, albeit often indirectly.  No area of health 
law will remain entirely untouched by Brexit. This article considers the implications of the 
withdrawal agreement, and the EU (Withdrawal) Bill, on key aspects of UK health law, and 




Health に in particular the NHS に was a key issue in the EU referendum. Many people voted 
to leave the EU on the promise of an extra £350 million a week being paid into the NHS.  
That promise turned out to be unfounded in reality.  Far from improving health, or 
enhancing the NHS, Brexit brings huge challenges for legislators and policymakers who seek 
to secure health care and population health in the UK outside of the EU.  This is because EU 
law has affected health law and policy in the UK for decades に in many instances since the 
UK joined the EU in the 1970s.
1
  It is deeply entwined in the delivery of health (both 
ヮﾗヮ┌ﾉ;デｷﾗﾐ ｴW;ﾉデｴ ;ﾐS ｴW;ﾉデｴ ;ﾐS ゲﾗIｷ;ﾉ I;ヴWぶ ｷﾐ デｴW UKげゲ SW┗ﾗﾉ┗WS ﾐ;デｷﾗﾐゲが ;ﾐS ｷﾐ ｴW;ﾉデｴ ﾉ;┘ 
and policy that applies across the whole of the UK. 
This article explores how changes to UK health law, policy and practice, covered by EU law 
since before the UK joined, will be managed immediately post-Brexit.
2
  Before we can 
consider that in any detail, we need to understand what UK health law will lose with EU 
ﾏWﾏHWヴゲｴｷヮく  EU ｴW;ﾉデｴ ﾉ;┘ ｷゲ けデヴ;ﾐゲ┗Wヴゲ;ﾉげく3  Cutting across different areas of EU law, it is 
found in what may seem to be surprising places, especially to health lawyers and those in 
the health policy community. 
                                                          
1
 For an overview, see, e.g., T. Hervey and J. McHale, European Union Health Law: Themes and Implications 
(Cambridge University Press, 2015). 
2
 There are also important implications for EU health law without the UK: these will not be covered here. 
3
 T. HWヴ┗W┞が けEU HW;ﾉデｴ L;┘げ ｷﾐ C. Barnard and S. Peers, eds, 2nd ed, EU Law (Oxford: OUP, forthcoming 2017). 
If one considers に as perhaps UK ministers or civil servants may have done にthe standard 
headings of EU law, taken either from the EU Treaties
4
 or indeed from a good textbook on 
EU ﾉ;┘が ﾗヴ aヴﾗﾏ デｴW けIｴ;ヮデWヴゲげ ┌ゲWS デﾗ ﾐWｪﾗデｷ;デW ;IIWゲゲｷﾗﾐ ﾗa ; ﾐW┘ EU MWﾏHWヴ “デ;デWが ﾗヴ 
デｴW ﾉｷゲデ ﾗa デﾗヮｷIゲ ﾗa EU ﾉ;┘ ｷﾐ デｴW EUげゲ OaaｷIｷ;ﾉ Jﾗ┌ヴﾐ;ﾉが5 one might well imagine that EU law 
has very little to do with health law.  The EU is a body of constrained competences: 
constitutionally it only has the powers conferred upon it by the Member States as expressed 
in the EU Treaties.  The EU Treaties expresゲﾉ┞ ゲデ;デW デｴ;デ けデｴW SWaｷﾐｷデｷﾗﾐ ﾗa ｴW;ﾉデｴ ヮﾗﾉｷI┞げ ;ﾐS 
けデｴW ﾗヴｪ;ﾐｷゲ;デｷﾗﾐ ;ﾐS SWﾉｷ┗Wヴ┞ ﾗa ｴW;ﾉデｴ ゲWヴ┗ｷIWゲ ;ﾐS ｴW;ﾉデｴ I;ヴWげ ;ヴW ; national 
competence.
6
  Before the 1990s, when the EU legislature was granted formal competence 
to adopt health measures, it relied on implied competence, based on the objectives in 
AヴデｷIﾉW ヲ EECが ヮ;ヴデｷI┌ﾉ;ヴﾉ┞ デｴW けヴ;ｷゲｷﾐｪ ﾗa デｴW ゲデ;ﾐS;ヴS ﾗa ﾉｷ┗ｷﾐｪげく  E┝ヮﾉｷIｷデ IﾗﾏヮWデWﾐIW デﾗ 
adopt public health measures was given to the EU legislature by the Treaty of Maastricht. So 
the direct effects of EU health law on UK health law are limited to the public health field.
7
  
These are significant, covering a wide range of matters contributing to overall population 
ｴW;ﾉデｴが ｷﾐ ヮ;ヴデｷI┌ﾉ;ヴ デｴヴﾗ┌ｪｴ デｴW EUげゲ Wﾐ┗ｷヴﾗﾐﾏWﾐデ;ﾉ ﾉ;┘が ｷﾐIﾉ┌Sｷﾐｪ ;ｷヴ ;ﾐS ┘;デWヴ ケ┌;ﾉｷデ┞, 
;ﾐS ┘;ゲデW ﾏ;ﾐ;ｪWﾏWﾐデき デｴW EUげゲ ｪﾗ┗Wヴﾐ;ﾐIW ﾗa ｴW;ﾉデｴ ヴWゲW;ヴIｴき ;ﾐS ｷデゲ ゲデWWヴｷﾐｪ ﾗa 
behaviour through its public health programmes.
8
  
But what is much more important is the indirect effects of EU law on UK health law.  Much 
ﾗa デｴW EUげゲ ｴW;ﾉデｴ ﾉ;┘ ｷゲ H;ゲWS on other competence provisions, in particular those on 
IヴW;デｷﾐｪ ;ﾐS ゲ┌ゲデ;ｷﾐｷﾐｪ デｴW けｷﾐデWヴﾐ;ﾉ ﾏ;ヴﾆWデげく9 When the EU legislature adopts measures in 
ﾗデｴWヴ aｷWﾉSゲ デｴ;デ ;aaWIデ ｴW;ﾉデｴが ｷデ ｷゲ ﾗHﾉｷｪWS デﾗ けデ;ﾆW ｷﾐデﾗ ;IIﾗ┌ﾐデげ けヴWケ┌ｷヴWﾏWﾐデゲ ﾉｷﾐﾆWS デﾗ ぐ 
the protection ﾗa ｴ┌ﾏ;ﾐ ｴW;ﾉデｴげく10  These aspects of EU health legislation include a huge 
range of matters pertaining to the delivery of health and social care in the UK and for its 
population. Non-exhaustively, these include, for people: patient mobility; cross-border 
contracts for health services delivered electronically; protection of patient information and 
privacy; aspects of health insurance; recognition of medical professional qualifications; 
aspects of the migration entitlements of the health and social care workforce, such as 
entitlement to remain in the UK after retiring, to be accompanied by family members 
whatever their nationality, access to a range of social benefits including housing and 
education on the same basis as UK nationals; and aspects of the employment entitlements 
of the health and social care workforce, such as working hours, non-discrimination at work, 
maternity and paternity leave. They also include, again non-exhaustively, pertaining to 
products: transparency of pricing of pharmaceuticals within the health system; liability for 
                                                          
4
 TｴW けTヴW;デ┞ ﾗﾐ デｴW F┌ﾐIデｷﾗﾐｷﾐｪ ﾗa デｴW E┌ヴﾗヮW;ﾐ Uﾐｷﾗﾐげ ふTFEUぶ ;ﾐS デｴW けTヴW;デ┞ ﾗﾐ E┌ヴﾗヮW;ﾐ Uﾐｷﾗﾐげ ふTEUぶが 
WゲゲWﾐデｷ;ﾉﾉ┞ デｴW EUげゲ けIﾗﾐゲデｷデ┌デｷﾗﾐげく 
5
 A formal source of EU law. 
6
 Article 168 (7) TFEU. 
7
 See further, J. Coggon, What Makes Health Public? (Cambridge University Press, 2012); L. Gostin, Public 
Health Law: Power, Duties and Restraints (University of California Press, 2008). 
8
 For a brief overview, see S. Greer, T. Hervey, M. McKee, J. M;IﾆWﾐH;Iｴが けHW;ﾉデｴ L;┘ ;ﾐS PﾗﾉｷI┞ ﾗa デｴW 
E┌ヴﾗヮW;ﾐ Uﾐｷﾗﾐげ The Lancet 27 March 2013 doi:10.1016/S0140-6736(12)62083-2. See further, M. Flear 
Governing Public Health: EU Law, Regulation and Biopolitics (Hart, 2015).  
9
 DWaｷﾐWS ;ゲ け;ﾐ ;ヴW; ┘ｷデｴﾗ┌デ ｷﾐデWヴﾐ;ﾉ aヴﾗﾐデｷWヴゲ ｷﾐ ┘ｴｷIｴ デｴW aヴWW ﾏﾗ┗WﾏWﾐデ ﾗa ｪﾗﾗSゲが ヮWヴゲﾗﾐゲが ゲWヴ┗ｷIWゲ ;ﾐS 
I;ヮｷデ;ﾉ ｷゲ Wﾐゲ┌ヴWS ｷﾐ ;IIﾗヴS;ﾐIW ┘ｷデｴ デｴW ヮヴﾗ┗ｷゲｷﾗﾐゲ ﾗa デｴW TヴW;デｷWゲげが AヴデｷIﾉW ヲヶ ふヲぶ TFEUく 
10
 Tｴｷゲ けﾏ;ｷﾐゲデヴW;ﾏｷﾐｪげ ﾗHﾉｷｪ;デｷﾗﾐ ｷゲ aﾗ┌ﾐS ｷﾐ AヴデｷIﾉWゲ Γ and 168 (1) Treaty on the Functioning of the EU (TFEU). 
harm from defective pharmaceuticals, medical devices or medical equipment; safety of 
blood, human tissue and organs; marketing of pharmaceuticals, with special rules for 
けﾗヴヮｴ;ﾐ ﾏWSｷIｷﾐWゲげき IﾉｷﾐｷI;ﾉ デヴｷ;ﾉゲき ;ﾐｷﾏ;ﾉ ヴWゲW;ヴIｴ; and aspects of procurement of products 
and services within the NHS.  A wide range of public health matters are also covered, 
especially food safety, and tobacco regulation.
11
 
In addition to Treaty reform and EU legislation, EU health law has been developed through 
ﾉｷデｷｪ;デｷﾗﾐく “┌Iｴ ﾉｷデｷｪ;デｷﾗﾐ ヴWﾉｷWゲ ﾗﾐ デｴW けゲ┌ヮヴWﾏ;I┞げ ﾗa EU ﾉ;┘が12 ;ﾐS デｴW けSｷヴWIデﾉ┞ WaaWIデｷ┗Wげ13 
provisions of the TFEU, especially those on free movement of the factors of production, and 
on free and fair competition. The Court of Justice of the EU (CJEU) has found that EU law on 
free movement of goods, services, workers and freedom of establishment, as well as on 
anti-competitive agreements, and abuse of a dominant position, applies in health contexts. 
There is nothing special about health law that keeps it immune from the application of EU 
free movement and competition law. The way the rules are interpreted within EU law 
matters too: the CJEU often takes into account the special position of health, and a national 
health (insurance) service, when it interprets the relevant rules.
14
 Further, both UK courts 
;ﾐS デｴW CJEU ヴWaWヴ デﾗ けデｴW ヴｷｪｴデ デﾗ ｴW;ﾉデｴげ ;ゲ ; ヮヴﾗ┗ｷゲｷﾗﾐ ﾗa EU ﾉ;┘ ┘ｴWﾐ H;ﾉ;ﾐIｷﾐｪ デｴW 
different interests at issue in health litigation.
15
 
Through its direct, but especially its indirect, effects, there is barely an area of UK health law 
デｴ;デ ｷゲ ┌ﾐデﾗ┌IｴWS H┞ EU ｴW;ﾉデｴ ﾉ;┘く  TｴWヴWaﾗヴWが デｴW デWヴﾏゲ ﾗa デｴW UKげゲ ┘ｷデｴSヴ;┘;ﾉ ;ｪヴWWﾏWﾐデ 
with the EU, and what happens to EU law in the UK on Brexit day, will make a significant 
difference to UK health law.  That is why the health law community should be attentive to 
the political processes as they unfold during the two year period beginning on 29 March 
2017, when the UK invoked Article 50 TEU, indicating its intention to leave the EU.   
Of course, it will also be critical for the health law community to be attentive to the effects 
on UK health law of EU/UK relationships further into the future.  But as we know so little 
about what those relationships might be,
16
 the focus in this article is on the immediate 
future. 
                                                          
11
 For details on all of the above, see T. Hervey and J. McHale, European Union Health Law: Themes and 
Implications (Cambridge University Press, 2015), parts II-III. 
12
 Validly adopted EU law must be applied in priority over all conflicting national law, whatever its date of 
enactment or normative status, see Case 6/64 Costa v ENEL [1964] ECR 585. 
13
 けDｷヴWIデﾉ┞ WaaWIデｷ┗Wげ ヮヴﾗ┗ｷゲｷﾗﾐゲ ﾗa EU ﾉ;┘ IﾗﾐaWヴ ┌ヮﾗﾐ ｷﾐSｷ┗ｷS┌;ﾉゲ ヴｷｪｴデゲ ┘ｴｷIｴ ;ヴW WﾐaﾗヴIW;HﾉW ｷﾐ ﾐ;デｷﾗﾐ;ﾉ  
courts, see Case 26/62 Van Gend en Loos [1963] ECR 1. 
14
 See further, T. Hervey and J. McHale, European Union Health Law: Themes and Implications (Cambridge 
University Press, 2015), pp 73-85; 88-97; 98-126; 127-155; 184-210; 229-291; 536-538. 
15
 Article 35 TFEU. See, e.g., Case C-333/14 Scotch Whisky Association; Case C-544/10 Deutsches Weintor; see 
also P. Roderick and A. PﾗﾉﾉﾗIﾆが けBヴW┝ｷデげゲ GヴW;デ ‘WヮW;ﾉ Bｷﾉﾉ ┘ｷﾉﾉ ;┝W デｴW ヴｷｪｴデ デﾗ ｴW;ﾉデｴげ BMJ Editorial, 357 (2017). 
Available at: https://doi.org/10.1136/bmj.j2013 (accessed 13 July 2017). 
16
 The political signals are changing all the time, which makes it virtually impossible to develop a sustained 
ﾉWｪ;ﾉ ;ﾐ;ﾉ┞ゲｷゲ ﾗa ヴW;ﾉｷゲデｷI ﾗ┌デIﾗﾏWゲ a┌ヴデｴWヴ ｷﾐデﾗ デｴW a┌デ┌ヴWく PM TｴWヴWゲ; M;┞げゲ L;ﾐI;ゲデWr House speech on 17 
January 2017 (https://www.gov.uk/government/speeches/the-governments-negotiating-objectives-for-
exiting-the-eu-pm-speech) included the now infamous line that けﾐﾗ SW;ﾉ aﾗヴ Bヴｷデ;ｷﾐ ｷゲ HWデデWヴ デｴ;ﾐ ; H;S SW;ﾉ aﾗヴ 
Bヴｷデ;ｷﾐげが ゲ┌ｪｪWゲデｷﾐｪ ┘ｴ;デ ゲﾗﾏW ｴ;┗W I;ﾉﾉWS ; けIﾉｷaa-WSｪWげ ﾗヴ けﾐﾗ SW;ﾉげ BヴW┝ｷデが ┘ｴWヴW デｴW UK ﾉW;┗Wゲ デｴW EU ┘ｷデｴﾗ┌デ 
even negotiating a withdrawal agreement, still less a future EU/UK trade relationship. But デｴW Gﾗ┗WヴﾐﾏWﾐデげゲ 
The next section of the article sets out the broad parameters of the negotiations and the 
withdrawal agreement, inasmuch as currently available information permits. The third 
ゲWIデｷﾗﾐ W┝ヮﾉ;ｷﾐゲ ┘ｴ;デ ┘W I┌ヴヴWﾐデﾉ┞ ﾆﾐﾗ┘ ;Hﾗ┌デ デｴW UK ｪﾗ┗WヴﾐﾏWﾐデげゲ ヮﾉ;ﾐゲ aﾗヴ ﾉWｪ;l 
certainty and continuity. Throughout, the implications of different processes and outcomes 
for UK health law are analysed. 
 
2. The negotiations and the withdrawal agreement 
2.1 The negotiations 
Many of the parameters of the legal arrangements on Brexit remain unclear.  Details are 
┘ﾗWa┌ﾉﾉ┞ ﾉ;Iﾆｷﾐｪく B┌デ ゲﾗﾏW IWヴデ;ｷﾐデｷWゲ ;ヴW WﾏWヴｪｷﾐｪが ｷﾐ ヮ;ヴデｷI┌ﾉ;ヴ aヴﾗﾏ デｴW EUげゲ ﾐWｪﾗデｷ;デｷﾐｪ 
position. The overall EU position was agreed (infamously in less than 15 minutes
17
) at a 
け“ヮWIｷ;ﾉ E┌ヴﾗヮW;ﾐ Cﾗ┌ﾐIｷﾉげ ﾏWWデｷﾐｪ ﾗa デｴW ｴW;Ss of state of the 27 Member States in the 
rest of the EU (R-EU) on 29 April 2017,
18
 following a proposal from the European 
Commission and a resolution of the European Parliament.
19
 The European Commission then 
ヮヴﾗヮﾗゲWS ゲﾗﾏW┘ｴ;デ ﾏﾗヴW SWデ;ｷﾉWS けﾐWｪﾗデｷ;デｷﾐｪ SｷヴWIデｷ┗Wゲげが20 which were adopted by the R-
EU European Council on 22 May 2017. These authorise the European Commission to 
negotiate on behalf of the EU, consistent with Article 50 (2) TEU, which provides that 
negotiations must take place in accordance with the procedure in Article 218 (3) TFEU. The 
R-EU European Council will conclude the withdrawal agreement on behalf of the EU, acting 
by qualified majority, and with the consent of the European Parliament. In other words, no 
one government (other than the UK, of course) has the power to block the withdrawal 
agreement, but the European Parliament does have that power.  
                                                                                                                                                                                    
White Paper on Exiting the EU Cﾏ ΓヴヱΑが FWHヴ┌;ヴ┞ ヲヰヱΑ ;ﾐS M;┞げゲ letter triggering Article 50 TEU on 29 March 
ヲヰヱΑ ゲ┌ｪｪWゲデ ﾗデｴWヴ┘ｷゲWく TｴW ﾉWデデWヴ ┌ゲWゲ デｴW ヮｴヴ;ゲW けSWWヮ ;ﾐS ゲヮWIｷ;ﾉ ヮ;ヴデﾐWヴゲｴｷヮげ and explicitly states that a 
a┌デ┌ヴW EUっUK aヴWW デヴ;SW ;ｪヴWWﾏWﾐデ ゲｴﾗ┌ﾉS HW ﾏﾗヴW ;ﾏHｷデｷﾗ┌ゲ デｴ;ﾐ ﾗデｴWヴゲく Tｴｷゲ ｷゲ ゲ┌ｪｪWゲデｷ┗W ﾗa けSWWヮ ;ﾐS 
IﾗﾏヮヴWｴWﾐゲｷ┗W aヴWW デヴ;SW ;ｪヴWWﾏWﾐデげが ;ﾐS け;ゲゲﾗIｷ;デｷﾗﾐ ;ｪヴWWﾏWﾐデげが ﾏ;ﾐ┞ ﾗa ┘ｴｷIｴ ;ヴW W┝ヮヴWゲゲWS ｷﾐ デWヴﾏゲ ﾗa 
partnerships between the EU and its geographical neighbours. See the Financial Times analysis: 
https://ig.ft.com/article-50-annotated/. However, the leaks from the Juncker/May dinner on 29 April 2017, 
reported in the Frankfurter Algemeine Zeitung (http://www.faz.net/aktuell/brexit/juncker-bei-may-das-
desastroese-brexit-dinner-14993605.html. Translation available here: https://www.arcofprosperity.org/the-
brexit-dinner/) suggest quite the opposite.  Jean-Claude Juncker, the President of the European Commission, is 
reported to have left the ﾏWWデｷﾐｪ けデWﾐ デｷﾏWゲ ﾏﾗヴW ゲIWヮデｷI;ﾉ デｴ;ﾐ ｴW ┘;ゲ HWaﾗヴWげく HW ;ヮヮ;ヴWﾐデﾉ┞ I;ﾉﾉWS AﾐｪWﾉ; 
MWヴﾆWﾉ デｴW ﾏﾗヴﾐｷﾐｪ ;aデWヴが ゲ;┞ｷﾐｪ デｴ;デ M;┞ ｷゲ けｷﾐ ; SｷaaWヴWﾐデ ｪ;ﾉ;┝┞げく 
17
 I. Wishart, S. Bodoni and D. Simenas, 'European Leaders Back Brexit Negotiating Plan Before Talks' 
Bloomberg (2017) https://www.bloomberg.com/politics/articles/2017-04-28/eu-says-it-s-already-europe-1-
britain-0-as-brexit-reality-dawns (accessed 13 July 2017). 
18
 European Council, G┌ｷSWﾉｷﾐWゲ Fﾗﾉﾉﾗ┘ｷﾐｪ デｴW EUげゲ NﾗデｷaｷI;デｷﾗﾐ ┌ﾐSWヴ AヴデｷIﾉW ヵヰ TEU Brussels, 29 April 2017 
EUCO XT 20004/17. 
19
 5 April 2017. 
20
 Recommendation for a Council Decision authorising the Commission to open negotiations on an agreement 
with the United Kingdom of Great Britain and Northern Ireland setting out the arrangements for its withdrawal 
from the European Union 3 May 2017 COM(2017) 218 final.  
There is a question about whether the withdrawal agreement might be what is called a 
けﾏｷ┝WS ;ｪヴWWﾏWﾐデげが21 covering areas where the EU and Member States share competence. If 
the withdrawal agreement is a mixed agreement, then in order to come into effect, it must 
be ratified both by the EU institutions and by the Member States, in accordance with their 
individual constitutional requirements. In some Member States that gives veto power to 
national, or even regional, parliaments.
22
 If this is required, it will be more difficult to 
conclude the withdrawal agreement. Probably the better view, however, is that the 
withdrawal agreement is covered only by the procedures set out in Article 50 TEU, whatever 
its content, because it is a lex specialis, and the EU is competent to agree it acting alone. 
Ultimately, the CJEU has jurisdiction over such a dispute, although private individuals, NGOs 
and so on do not have locus standi to bring a claim,
23
 so it is difficult to see who might bring 
such litigation unless a particular Member State is thwarted politically. It is possible, for 
instance, if Spain is not satisfied with the arrangements concerning Gibraltar that it might 
challenge the validity of the withdrawal agreement. 
In practice, negotiations did not commence until after the UK general election on 8 June 
2017.  In terms of the sequencing of negotiations, the EU insists that a withdrawal 
agreement must be settled before any future EU/UK trade agreement(s).  Whatever the 
politics, and of course these may ultimately prevail, the legal position suggests that this is 
correct.  The UK cannot negotiate a future relationship with the EU, or vice versa, until the 
UK has ﾉWaデ デｴW EUが HWI;┌ゲW デﾗ Sﾗ ゲﾗ ┘ﾗ┌ﾉS HヴW;Iｴ デｴW けS┌デ┞ ﾗa ゲｷﾐIWヴW IﾗﾗヮWヴ;デｷﾗﾐげ ┘ｴｷIｴ 
binds all EU Member States.
24
   
TｴW EUげゲ ﾐWｪﾗデｷ;デｷﾐｪ SｷヴWIデｷ┗Wゲ Iﾗ┗Wヴ: Iｷデｷ┣Wﾐゲげ rights, that is, the position of R-EU nationals 
in the UK and vice versa; the financial settlement; the island of Ireland, in particular 
arrangements for the land border between the Republic of Ireland and Northern Ireland; 
the situation for products placed on the EU market before the withdrawal date, including 
live litigation and administrative procedures on the withdrawal date; arrangements for 
material covered by the European Atomic Energy Community; and the governance of the 
withdrawal agreement, including disputes about the continued application of EU law, 
citizens rights; and the application and interpretation of the rest of the withdrawal 
agreement.  
TｴW EUげゲ ヮﾗゲｷデｷﾗﾐ ｷゲ ゲｷｪﾐｷaｷI;ﾐデﾉ┞ ﾏﾗヴW デヴ;ﾐゲヮ;ヴWﾐデ デｴ;ﾐ デｴ;デ ﾗa デｴW UKく TｴW E┌ヴﾗヮW;ﾐ 
Commission issued its transparency policy on 22 May 2017.
25
 The EU has undertaken to 
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 See Case 22/70 ERTA; Cases 3, 4 & 6/76 Kramer; Opinion 1/76 on Inland Waterways; Opinion 2/92 on the 
OECD; Opinion 1/94 on the WTO; the Open Skies rulings; Opinion 2/15 on the EU/Singapore FTA; Article 3 
TFEU; Article 207 TFEU. 
22
 The Walloon parliament in Belgium came close to blocking the EU-C;ﾐ;S; デヴ;SW ;ｪヴWWﾏWﾐデ けCETAげが ゲWW J. 
Bヴ┌ﾐゲSWﾐが けBWﾉｪｷ┌ﾏげゲ W;ﾉﾉﾗﾗﾐ P;ヴﾉｷ;ﾏWﾐデ HﾉﾗIﾆゲ EU aヴWW デヴ;SW SW;ﾉげ Financial Times, (2016) 
https://www.ft.com/content/df6841f4-113e-3b56-9559-61bcc6c3ed11 (accessed 13 July 2017). 
23
 Article 218 (11) TFEU. 
24
 Article 4 (3) TEU. 
25
 See https://ec.europa.eu/commission/article-50-negotiations-united-kingdom/european-commissions-
approach-transparency-article-50-negotiations-united-kingdom_en (accessed 13 July 2017). This complies with 
Regulation 1049/2001/EC OJ [2001] 145/43 on public access to EU documents.  
ﾗヮWヴ;デW ┌ﾐSWヴ ; けﾏ;┝ｷﾏ┌ﾏ ﾉW┗Wﾉ ﾗa デヴ;ﾐゲヮ;ヴWﾐI┞げ S┌ヴｷﾐｪ デｴW ﾐWｪﾗデｷ;デｷﾐｪ ヮヴﾗIWゲゲく WｴWヴW 
documents are shared between the R-EU Member States, the Commission, the European 
Parliament and the European Council, they will also be shared with the public. In this regard, 
the EU institutions may be learning from their experiences over negotiating the (ultimately 
unsuccessful) EU/USA Transatlantic Trade and Investment Partnership (TTIP). In those 
negotiations, the EU found it easier to respond to opposition by making its position open for 
public debate. There is also the very practical issue that documents leak in any event. In the 
UKが ┘W ﾏ;┞ ﾉW;ヴﾐ ﾏﾗヴW ;Hﾗ┌デ ﾗ┌ヴ ﾗ┘ﾐ ｪﾗ┗WヴﾐﾏWﾐデげゲ ﾐWｪﾗデｷ;デｷﾐｪ ヮﾗゲｷデｷﾗﾐ aヴﾗﾏ デｴW EUげゲ 
documents than from official UK sources. It will be important to track the negotiations as 
they unfold, not least because it is not clear who will represent the interests of health in 
those negotiations. We know that Jeremy Hunt, the Health Secretary from 2016-2017 and 
from 2017, does ﾐﾗデ ｴ;┗W ; ゲW;デ ;デ デｴW BヴW┝ｷデ けデﾗヮ-デ;HﾉWげ ｷﾐ M;┞げゲ ｪﾗ┗WヴﾐﾏWﾐデく26 
TｴW EU ｴ;ゲ ゲｴ;ヴWS IﾉW;ヴ ｷﾐaﾗヴﾏ;デｷﾗﾐ ;Hﾗ┌デ デｴW ﾆW┞ ｷﾐSｷ┗ｷS┌;ﾉゲ ｷﾐ デｴW EUげゲ ﾐWｪﾗデｷ;デｷﾐｪ デW;ﾏが 
and their roles and remit.
27
  On the UK side, by contrast, it is difficult to discern a clear 
overalﾉ ゲデヴ;デWｪ┞ ﾗヴ ヮﾗゲｷデｷﾗﾐが ﾗデｴWヴ デｴ;ﾐ デｴ;デ けBヴW┝ｷデげ ふH┞ ┘ｴｷIｴ デｴW UK ｪﾗ┗WヴﾐﾏWﾐデ ﾏW;ﾐゲ 
both the withdrawal process/agreement and the future EU/UK agreement) should be 
bespoke,
28
 ;ﾐS HW け; ｪヴW;デ ゲ┌IIWゲゲげく29  There was also some lack of clarity about who the UK 
neｪﾗデｷ;デﾗヴゲ ┘WヴW デﾗ HWが ;ﾐS ｴﾗ┘ デｴW UKげゲ ヮﾗゲｷデｷﾗﾐ ｷゲ HWｷﾐｪ IﾗﾗヴSｷﾐ;デWSが ┘ｷデｴ ゲﾗﾏW 
ゲ┌ｪｪWゲデｷﾐｪ けSｷゲ;ヴヴ;┞げく30 D;┗ｷS D;┗ｷゲげ DWヮ;ヴデﾏWﾐデ aﾗヴ E┝ｷデｷﾐｪ デｴW EU ｷゲ ヴWゲヮﾗﾐゲｷHﾉW aﾗヴ 
overseeing negotiations, and its Permanent Secretary, Oliver Robbins, and Director General, 
Sarah Healey, work closely with Davis.  But there is also the Foreign Office, led by Boris 
Johnson, and indeed the Prime Minister herself, both of whom would normally be expected 
to play a leading role in negotiations of this type. Johnson was alone among UK ministers in 
insisting that the financial settlement should involve the EU paying the UK, and the UK has 
now conceded on this point by accepting that it has liabilities to the EU which it will meet. 
Other key ministers, such as Chancellor Philip HammoﾐSが ;ヴW ゲ;ｷS デﾗ a;┗ﾗ┌ヴ けゲﾗaデWヴげ ┗;ヴｷ;ﾐデゲ 
of Brexit.
31
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kingdom_en#negotiationdocuments (accessed 15 May 2017). 
28
 けTｴWヴWゲ; M;┞ぎ WW ┘;ﾐデ ; ヴWSが ┘ｴｷデW ;ﾐS Hﾉ┌W BヴW┝ｷデげ BBC News (2016) 
http://www.bbc.co.uk/news/av/38223990/theresa-may-we-want-a-red-white-and-blue-brexit (accessed 13 
July 2017). 
29
 けD;ゲ SWゲ;ゲデヴﾜゲW BヴW┝ｷデ-DｷﾐﾐWヴげが Frankfurther Allgemeine (2017) http://www.faz.net/aktuell/brexit/juncker-
bei-may-das-desastroese-brexit-dinner-14993605.html (accessed 13 July 2017). 
30
 けA デ;ﾉW ﾗa デ┘ﾗ ﾐWｪﾗデｷ;デｷﾐｪ デW;ﾏゲげが Financial Times (2017) https://www.ft.com/content/ca522044-0b0d-11e7-
97d1-5e720a26771b (accessed 13 July 2017). 
31
 'Philip Hammond to prioritise economic prosperity in Brexit talks' The Guardian (2017) 
https://www.theguardian.com/politics/2017/jun/16/philip-hammond-brexit-talks-brussels-uk-eu (accessed 13 
July 2017). 
32
 けDavid Davis stripped of his hardline anti-EU minister in department clear-out S;┞ゲ HWaﾗヴW BヴW┝ｷデ デ;ﾉﾆゲ ゲデ;ヴデげ 
(2017) http://www.telegraph.co.uk/news/2017/06/13/david-davis-stripped-hardline-brexit-minister-
department-clear/ (accessed 13 July 2017). 
OH┗ｷﾗ┌ゲﾉ┞ デｴW ;ﾏﾗ┌ﾐデ ﾗa デｴW ゲWデデﾉWﾏWﾐデ ┘ｷﾉﾉ ;aaWIデ デｴW UK ｪﾗ┗WヴﾐﾏWﾐデげゲ H┌SｪWデが ;ﾐSが ┌ﾐﾉWゲゲ 
revenues are raised from elsewhere, spending on other matters, including the NHS, will 
inevitably be affected. The UK has now accepted that its financial liabilities to the EU will 
outlast its membership.
33
 Ministers such as Liam Fox have made statements about 
negotiations pertaining to citizens rights.
34
 Fﾗ┝げゲ ヮﾗゲｷデｷﾗﾐ デｴ;デ ゲデ┌SWﾐデゲ ゲｴﾗ┌ﾉS ﾐﾗデ HW 
included in migration figures
35
 affects recruitment to health and research positions, in 
ヮ;ヴデｷI┌ﾉ;ヴが デｴW UKげゲ ;Hｷﾉｷデ┞ デﾗ ;デデヴ;Iデ けデｴW HヴｷｪｴデWゲデ ;ﾐS HWゲデげく  
TｴW UKげゲ Sｷヮﾉﾗﾏ;デｷI ﾉW;S ｷゲ “ｷヴ Tｷﾏ B;ヴヴﾗ┘が デｴW UKげゲ ;ﾏH;ゲゲ;Sﾗヴ デﾗ デｴW EUが aﾗﾉﾉﾗ┘ｷﾐｪ デｴW 
unexpected and controversial resignation of Sir Ivor Rogers on 3 January 2017, urging civil 
ゲWヴ┗;ﾐデゲ デﾗ Iﾗﾐデｷﾐ┌W デﾗ Iｴ;ﾉﾉWﾐｪW けｷﾉﾉ-aﾗ┌ﾐSWS ;ヴｪ┌ﾏWﾐデゲ ;ﾐS ﾏ┌SSﾉWS デｴｷﾐﾆｷﾐｪげ ;ﾐS 
┘;ヴﾐｷﾐｪ デｴ;デ けserious multilateral negotiating experience is in short supply in Whitehall, and 
デｴ;デ ｷゲ ﾐﾗデ デｴW I;ゲW ｷﾐ デｴW Cﾗﾏﾏｷゲゲｷﾗﾐ ﾗヴ ｷﾐ デｴW Cﾗ┌ﾐIｷﾉげ.36 But, no matter how experienced, 
how the civil service will negotiate when there is a lack of ministerial consistency is 
fundamentally unclear. The worry that an uncoordinated UK negotiating team will mean 
that important matters, such as health, will be lost in discussions, was noted by the House of 
Commons Health Committee in its Brexit report:  
けBW ゲ┌ヴW デｴ;デ ｴW;ﾉデｴ ｴ;s a place at the table when ministers of trade and finance 
negotiate trade agreements. My dear ministers of health, if you are not at the table, 
┞ﾗ┌ ;ヴW ﾗﾐ デｴW ﾏWﾐ┌くげ37 
2.2 The withdrawal agreement 
Every aspect of the withdrawal agreement affects UK health law, either directly or 
indirectly. Failure to agree a withdrawal agreement at all will have the most detrimental 
WaaWIデゲぎ デｴWゲW ｷﾐ┗ﾗﾉ┗W ; けﾐﾗ-SW;ﾉげ ﾗヴ けIヴ;ゲｴ ﾗ┌デげ BヴW┝ｷデが ｷﾐ ┘ｴｷIｴ ;ﾉﾉ EUっUK ヴWﾉ;デｷﾗﾐゲ a;ﾉﾉ H;Iﾆ 
on WTO law, or other international cooperative mechanisms if they exist, on Brexit day. 
The most significant, and politically salient, aspect of the withdrawal agreement for the UK 
NH“ ;ﾐS ゲﾗIｷ;ﾉ I;ヴW ｷゲ デｴ;デ ﾗﾐ Iｷデｷ┣Wﾐゲげ ヴｷｪｴデゲく  Bﾗデｴ デｴW EU ;ﾐS デｴW UK38 agree in principle 
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 Department for Exiting the European Union, 'EU Exit Negotiations July 2017: Written Statement - HLWS43' 
House of Lords 2017. 
34
 けLｷ;ﾏ Fﾗ┝ぎ EU ﾐ;デｷﾗﾐ;ﾉゲ ｷﾐ UK ﾗﾐW ﾗa ろﾏ;ｷﾐ I;ヴSゲろ ｷﾐ BヴW┝ｷデ ﾐWｪﾗデｷ;デｷﾗﾐゲげが The Guardian (2016) 
https://www.theguardian.com/politics/2016/oct/04/liam-fox-refuses-to-guarantee-right-of-eu-citizens-to-
remain-in-uk (accessed 13 July 2017). 
35
 けFﾗ┝ ;デデ;Iﾆゲ ｷﾐIﾉ┌ゲｷﾗﾐ ﾗa ゲデ┌SWﾐデゲ ｷﾐ UK ｷﾏﾏｷｪヴ;デｷﾗﾐ ゲデ;デｷゲデｷIゲげが Financial Times (2017) 
https://www.ft.com/content/20f64b6e-09a6-11e7-97d1-5e720a26771b?mhq5j=e2 (accessed 13 July 2017). 
36
 け“ｷヴ I┗;ﾐ ‘ﾗｪWヴゲげ ヴWゲｷｪﾐ;デｷﾗﾐ ﾉWデデWヴ ｷﾐ a┌ﾉﾉげが The Telegraph (2017) 
http://www.telegraph.co.uk/news/2017/01/03/sir-ivan-rogers-resignation-britains-eu-ambassador-letter/ 
ふ;IIWゲゲWS ヱン J┌ﾉ┞ ヲヰヱΑぶく ‘ﾗｪWヴゲげ ゲWIﾗﾐS ｷﾐ Iﾗﾏﾏ;ﾐS ﾉWaデ ｷﾐ Nﾗ┗WﾏHWヴ ヲヰヱヶ デﾗ ; ヴﾗﾉW ｷﾐ デｴW WWﾉゲｴ 
government. 
37
 House of Commons Health Committee, Brexit and health and social care に people and process 25 April 
2017 HC640, para 9, citing Dr Margaret Chan, Director-General of the World Health Organization, Keynote 
address to the Regional Committee for the Western Pacific, Sixty-fourth session Manila, Philippines, 21 
October 2013. 
that it is a matter of the highest priority to secure the position of R-EU nationals in the UK 
and vice versaく  Fﾗヴ ｴW;ﾉデｴ ﾉ;┘が デｴWヴW ;ヴW デｴヴWW ;ゲヮWIデゲ ﾗa Iｷデｷ┣Wﾐゲげ ヴｷｪｴデゲ デｴ;デ ﾏ;デデWヴ ﾏﾗゲデぎ 
the position of the R-EU nationals who work in health and social care in the UK; the 
arrangements for temporarily migrant patients; and the position of UK nationals who are 
resident in R-EU, many of whom are retired people.  The details of the agreement on each 
ﾗa デｴWゲW ┘ｷﾉﾉ ｴ;┗W ; SｷヴWIデ WaaWIデ ﾗﾐ デｴW ﾉ;┘ ゲ┌ヴヴﾗ┌ﾐSｷﾐｪ ヮ;デｷWﾐデゲげ ;IIWゲゲ デﾗ Iare, and 
professional licensure, recognition or accreditation, and consequently a profound indirect 
effect on the NHS and social care in the UK. 
Some 140,000 R-EU nationals currently work in the NHS and social care across the UK.
39
  
Looking at doctors alone, one tenth are graduates of non-UK European Economic Area 
countries.  London, Scotland, and the south East of England are particularly reliant on R-EU 
nationals in their health and social care workforce.  In Northern Ireland, many health 
professionals effectively work across the border with the Republic of Ireland throughout 
their working lives.
40
  TｴW ┘ｷデｴSヴ;┘;ﾉ ;ｪヴWWﾏWﾐデげゲ ゲWデデﾉWﾏWﾐデ ﾗﾐ デｴW ｷゲﾉ;ﾐS ﾗa IヴWﾉ;ﾐS ┘ｷﾉﾉ 
need careful oversight, to ensure that the many shared health facilities and activities that 
┌ﾐSWヴヮｷﾐ デｴW ヮW;IW ヮヴﾗIWゲゲ ;ヴW ﾐﾗデ ﾉﾗゲデく  NH“ Eﾐｪﾉ;ﾐSげゲ ヲヰヱΑ ゲIｴWﾏWが ヮｷﾉﾗデWS ｷﾐ 
Lincolnshire, which seeks to plug the staffing gap by recruiting 500 GPs from overseas once 
it is rolled out, is reported to have recruited GPs from Poland, Lithuania, Croatia, Greece and 
Spain.
41
 Eight percent of doctors in Wales are from R-EU, where reliance on R-EU workforce 
has increased in recent years.
42
 Applications from R-EU nationals to University nursing 
courses reduced by 24% in July 2017.
43
 Research and teaching hospitals, especially those in 
London, are particularly reliant on R-EU nationals when recruiting the very best 




These R-EU citizens currently enjoy a suite of rights that are readily enforceable, and 
relatively administratively simple to secure.  The entitlements endowed by EU law on 
migrant workers, and their families (irrespective of nationality), as defined by EU law, are 
extensive.  Although they stop short of full UK citizens rights, they reach far beyond 
ヴWゲｷSWﾐIW WﾐデｷデﾉWﾏWﾐデゲが ﾗヴ デｴW ヴｷｪｴデゲ ;ゲゲﾗIｷ;デWS ┘ｷデｴ けﾐﾗヴﾏ;ﾉげ ｷﾏﾏｷｪヴ;デｷﾗﾐく TｴW┞ ｷﾐIﾉ┌SW デｴW 
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 UK Government, Policy Paper: Safeguarding the Position of EU citizens in the UK and UK nationals in the EU 
https://www.gov.uk/government/publications/safeguarding-the-position-of-eu-citizens-in-the-uk-and-uk-
nationals-in-the-eu (accessed 13 July 2017). 
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 House of Commons Health Committee, Oral Evidence: Brexit and health and social care, HC 640 (2016-17), 
House of Commons 2017. 
40
 House of Commons Health Committee, Oral Evidence: Brexit and health and social care, HC 640 (2016-17), 
House of Commons 2017. 
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 けNH“ デﾗ ヴWIヴ┌ｷデ ｴ┌ﾐSヴWSゲ ﾗa GPゲ aヴﾗﾏ Pﾗﾉ;ﾐSが Lｷデｴ┌;ﾐｷ; ;ﾐS GヴWWIWげが The Telegraph (2017) 
http://www.telegraph.co.uk/news/2017/01/11/nhs-recruit-hundreds-gps-poland-lithuania-greece/. 
42
 けBヴW┝ｷデぎ NH“ さﾏ;┞ ゲデヴ┌ｪｪﾉWざ ┘ｷデｴﾗ┌デ ﾏﾗヴW ﾐﾗﾐ-UK ゲデ;aaげが BBC News (2017) http://www.bbc.co.uk/news/uk-
wales-politics-38981129 (accessed 13 July 2017). 
43
 けUniversity applicants for nursing courses remain down by 23% at final deadlineげが Nursing Times (2017) 
https://www.nursingtimes.net/news/education/nursing-course-applicants-remain-down-by-23-at-final-
deadline/7019446.article (accessed 13 July 2017). 
44
 House of Commons Health Committee, Oral Evidence: Brexit and health and social care, HC 640 (2016-17), 
House of Commons 2017. 
right not to be discriminated against on grounds of nationality in accessing a huge range of 
employment and social rights: access to employment; mutual recognition of qualifications 
from other EU countries (subject to linguistic competency tests); access to housing, 
education and other welfare benefits; right to access accrued pensions and healthcare on 
retirement in another EU country; right to access healthcare on a temporary basis in 
another EU country (which is often relied up by women giving birth in their original home 
country); and the right to vote in local and European parliamentary elections.   
The details of the withdrawal agreement will have critical implications for the position of 
those R-EU nationals who already work in the UK in health and social care, and for those 
who arrive between now and the date on which the UK leaves the EU (29 March 2019, 
unless the UK and EU agree to extend the negotiating period under Article 50 TEU). Will the 
status of R-EU nationals be assimilated to that of other lawful immigrants to the UK, covered 
H┞ ; ゲヮWIｷ;ﾉ ゲWデ ﾗa UK ｷﾏﾏｷｪヴ;デｷﾗﾐ ヴ┌ﾉWゲが ;ゲ デｴW UK ｪﾗ┗WヴﾐﾏWﾐデげゲ ﾐWｪﾗデｷ;デｷﾐｪ position45 
Wﾐ┗ｷゲ;ｪWゲい Oヴ ┘ｷﾉﾉ デｴW┞ Iﾗﾐデｷﾐ┌W デﾗ HW Sｷゲデｷﾐｪ┌ｷゲｴWS aヴﾗﾏ けﾗヴSｷﾐ;ヴ┞げ ｷﾏﾏｷｪヴ;デｷﾗﾐ ﾉ;┘が ; ﾆｷﾐS 
of lex specialis H;ゲWS ﾗﾐ デｴW UKげゲ ふa┌デ┌ヴWぶ ゲデ;デ┌ゲ ;ゲ ; aﾗヴﾏWヴ EU MWﾏHWヴ “デ;デWい Tﾗ ┘ｴﾗﾏ 
will entitlements apply: everyone lawfully resident in the UK on the date of Brexit, or a 
different date, with transitional arrangements; or to not-yet resident family members of 
those who are lawfully resident in the UK on whatever date is chosen? Will entitlements 
apply only up to a cut off date, or will they reach into the future, for instance, in terms of 
access to higher education for children of R-EU nationals in the UK, or portability of pensions 
;Iヴﾗゲゲ デｴW EU ｷﾐ デｴW a┌デ┌ヴWい TｴWヴW ｷゲ ゲヮWI┌ﾉ;デｷﾗﾐ デｴ;デ デｴW Gﾗ┗WヴﾐﾏWﾐデげゲ けE┝ヮﾉ;ﾐ;デﾗヴ┞ NﾗデWゲげ 
to the EU (Withdrawal) Bill 2017 (discussed further below) signal an intention to remove 
rights from EU nationals in the UK should no withdrawal agreement be negotiated.
46
 The 
Bill, if adopted, would give power to the UK government to remove rights arising from 
reciprocal arrangements, without Parliamentary oversight. Such rights include all rights of R-
EU citizens resident in the UK; they also include rights under the EHIC scheme. There is also 
the crucial question of enforcement of rights, discussed below. 
The implications of the financial settlement aspect of the withdrawal agreement will have 
;ﾐ ｷﾐSｷヴWIデ WaaWIデ ﾗﾐ デｴW NH“ ｷﾐ デWヴﾏゲ ﾗa デｴW UKげゲ ﾉｷ;HｷﾉｷデｷWゲ ;ﾐS ｴWﾐIW デｴW ;┗;ｷﾉ;HﾉW 
resources for public spending. The precise permutations of these depend of course primarily 
on other government policy, particularly taxation policy. But in the absence of a change of 
direction from the austerity politics of the current government, a call on the public purse in 
the form of the settlement means less available taxation for the NHS. 
In the withdrawal agreement, the intention is to clarify the situation for products placed on 
the EU market before the withdrawal date. To be effective, clarification must include how 
live litigation and administrative procedures on the withdrawal date will be resolved. A 
bewildering array of products are bought by UK-based health or social care providers from 
EU suppliers on a daily basis: ranging from simple tongue depressors to positron emission 
tomography (PET) scanners. These products, and their components, are currently governed 
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 Department for Exiting the EU, European Union (Withdrawal) Bill: Explanatory Notes 13 July 2017, available 
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by EU law that secures their safety and protects consumers/patients. Pharmaceuticals enjoy 
marketing authorisations that permit their sale anywhere in the EU,
47
 and supply chains 
typically involve several EU countries.
48
 The UK currently purchases all of its plasma used for 
anyone born after 1996 from Austria.
49







is guaranteed by EU law and regulatory processes. The aim of this aspect of the withdrawal 
agreement is to secure continuity regarding デｴWゲW けﾐﾗﾐ-デ;ヴｷaa H;ヴヴｷWヴゲげ デﾗ デヴ;SW ｷﾐ ヮヴﾗS┌Iデゲ 
HWデ┘WWﾐ デｴW EU ;ﾐS デｴW UKく Iデ ｷゲ IﾗﾐゲｷゲデWﾐデ ┘ｷデｴ デｴW UK ｪﾗ┗WヴﾐﾏWﾐデげゲ ｷﾐデWﾐデｷﾗﾐゲ aﾗヴ ﾉWｪ;ﾉ 
IWヴデ;ｷﾐデ┞ ;ゲ ﾗ┌デﾉｷﾐWS ｷﾐ ｷデゲ WｴｷデW P;ヮWヴ ﾗﾐ LWｪｷゲﾉ;デｷﾐｪ aﾗヴ デｴW EUげゲ ┘ｷデｴSヴ;┘;ﾉ aヴﾗﾏ デｴW EU 
and European Union (Withdrawal) Bill 2017 (discussed further below).
53
 
The withdrawal agreement may also include arrangements facilitating the transfer from the 
UK of EU agencies and facilities to R-EU countries. The most important of these for health is 
the European Medicines Agency. The EU has indicated that it will decide on its future 
location by October 2017.
54
 TｴWヴW ;ヴW IﾉW;ヴ ﾐWｪ;デｷ┗W ｷﾏヮﾉｷI;デｷﾗﾐゲ aﾗヴ デｴW UK ﾗa デｴW EMAげゲ 
relocation. Indeed, the UK government seems to have been in denial about the matter until 
relatively recently.
55
 The larger market of the EU, for which marketing authorisations are 
granted by the EMA is likely to mean that pharmaceuticals reach the UK market later than at 
present. The relocation of 700 regulatory specialist jobs means that the pharmaceutical 
industry may move at least some of its operations to the new home of the EMA, for ease of 
interaction with the regulator.
56
 The UK will lose its seat (through the EU) in the ICH.
57
  
There are also some very specific elements of the relocation which may be settled in the 
withdrawal agreement. One is the question of liability for the building rental, reportedly 
ヴ┌ﾐﾐｷﾐｪ デﾗ オヴヰヰﾏく58 A ゲWIﾗﾐS ｷゲ デｴW ヮﾗゲｷデｷﾗﾐ ﾗa デｴW EMAげゲ ゲデ;aaが ;ﾐS デｴWｷヴ a;ﾏｷﾉｷWゲが ┘ｴWヴW 
the issues raised above apply. Furthermore, the relocation of the EMA may well affect the 
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 Directive 2001/83/EC [2001] OJ L311/67, Article 6 (1), as amended. 
48
 P. Kanavos, W. Schrurer and S. Vogler, 'The pharmaceutical distribution chain in the European Union: 
structure and impact on pharmaceutical prices', European Commission (2011), pp. 1-120. 
49
 EU Cﾗﾏﾏｷゲゲｷﾗﾐが けAﾐ EU-wide overview of market of blood, blood components and plasma derivative 
aﾗI┌ゲｷﾐｪ ﾗﾐ デｴWｷヴ ;┗;ｷﾉ;Hｷﾉｷデ┞ aﾗヴ ヮ;デｷWﾐデゲげ ふヲヰヱヵぶ Creative Ceutical Report, 61 
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(accessed 22 May 2017). 
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 Directive 2002/98/EC [2003] OJ L33/30. 
51
 Directive 2010/53/EU [2010] OJ L243/68. 
52
 Directive 2004/23/EC [2004] OJ L102/48. 
53
 Department for Exiting the EU, WｴｷデW P;ヮWヴ ﾗﾐ LWｪｷゲﾉ;デｷﾐｪ aﾗヴ デｴW UKげゲ ┘ｷデｴSヴ;┘;ﾉ aヴﾗﾏ デｴW EU, March 2017, 
Cm 9446; European Union (Withdrawal Bill) 2017 (HC Bill 5, 2017). 
54
 けEU ゲWデゲ ﾗ┌デ IヴｷデWヴｷ; aﾗヴ ヴWﾉﾗI;デｷﾐｪ EU ;ｪWﾐIｷWゲげ EU Observer (2017) https://euobserver.com/uk-
referendum/138008 (accessed 13 July 2017). 
55
 けLﾗﾐSﾗﾐ H;デデﾉWゲ デﾗ ﾆWWヮ ｴﾗﾉS ﾗa デ┘ﾗ ﾏ;ｷﾐ EU ;ｪWﾐIｷWゲげ, Financial Times (2017) 
https://www.ft.com/content/72ead180-229a-11e7-8691-d5f7e0cd0a16 (accessed 13 July 2017). 
56
 けBヴW┝ｷデげゲ PﾗデWﾐデｷ;ﾉ HW;ﾉデｴ BWﾐWaｷデゲげ, Financial Times (2017) https://www.ft.com/content/4560f016-3a2b-
11e7-ac89-b01cc67cfeec (accessed 13 July 2017).  
57
 International Council for Harmonisation of Technical Requirements for Pharmaceuticals for Human Use 
www.ich.org. See further M. Flear in this issue. 
58
 けEU ;ｪWﾐI┞ a;IWゲ オヴヰヰﾏ LﾗﾐSﾗﾐ ヴWﾐデ Hｷﾉﾉ ;aデWヴ ヮﾗゲデ-BヴW┝ｷデ ﾏﾗ┗Wげ, Financial Times (2017) 
https://www.ft.com/content/4ad548c6-2b58-11e7-9ec8-168383da43b7?mhq5j=e2 (accessed 13 July 2017). 
timing of the entry into force of the new Clinical Trials Regulation.
59
 This is due to take place 
once the new portal and database has been created, and adequately tested and audited.
60
 
This process was supposed to be completed by October 2018. But the European Medicines 
AｪWﾐI┞ ｴ;ゲ ﾐﾗ┘ IﾗﾐaｷヴﾏWS デｴ;デ デｴｷゲ ┘ｷﾉﾉ ﾐﾗデ HW ┌ﾐデｷﾉ けゲﾗﾏW デｷﾏW ｷﾐ ヲヰヱΓげが Iｷデｷﾐｪ けtechnical 
SｷaaｷI┌ﾉデｷWゲ ┘ｷデｴ デｴW SW┗WﾉﾗヮﾏWﾐデ ﾗa デｴW IT ゲ┞ゲデWﾏゲげ.61 
Computed Tomography (CT), Magnetic Resonance Imaging (MRI) and PET scanning, some 
cancer treatments (such as radionuclide therapy), biochemical analysis, sterilisation of 
medical equipment, and other diagnostic and therapeutic technologies rely on nuclear 
medicine.
62
 The radioisotopes used in these procedures in the UK are manufactured in 
research reactors based in other countries in the EU (Netherlands, Belgium, Poland, France, 
Germany, Czech Republic). The main supplier is the Belgian-based company IRE.
63
  All of 
these materials are covered by the European Atomic Energy Community (Euratom), which 
governs the peaceful use of nuclear energy within the EU, relying on the EU institutions to 
do so. It is our membership of Euratom that allows UK hospitals and clinics to import 
radioisotopes. The withdrawal agreement will need to cover Euratom also. If this matter 
cannot be resolved in the withdrawal agreement, the basis on which all radioisotopes are 
currently lawfully imported into the UK will be removed. At the very least, it would take 
some time for the UK to negotiate a new agreement through the International Atomic 
Energy Agency.
64
 In the meantime, presumably, imports would cease. 
Finally, the terms of agreement on the governance of the withdrawal agreement, will affect 
all the matters discussed above.  Where people or companies have disputes with the UK 
                                                          
59
 Clinical Trials Regulation 536/2014/EU OJ [2014] 158/1. 
60
 Article 96: repeals Clinical Trials Directive from date in Article 99 (2); Article 99 (2): Regulation applies from 6 
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=WC0b01ac05808768df  (accessed 19 July 2017). 
62
 World Nuclear Association, Radioisotopes in Medicine, (2017) http://www.world-nuclear.org/information-
library/non-power-nuclear-applications/radioisotopes-research/radioisotopes-in-medicine.aspx (accessed 13 
July 2017). 
63
 http://www.ire.eu/ ふ;IIWゲゲWS ヱン J┌ﾉ┞ ヲヰヱΑぶく “WW ;ﾉゲﾗ けEU OaaｷIｷ;ﾉゲ W;ヴﾐ UK ﾗ┗Wヴ ヴ;Sｷﾗ;Iデｷ┗W ｷゲﾗデﾗヮWゲげ, 
Financial Times https://www.ft.com/content/f146cd86-6714-11e7-8526-
7b38dcaef614?emailId=596cf33b5961130004f15d33&segmentId=488e9a50-190e-700c-cc1c-6a339da99cab 
(accessed 17 July 2017). 
64
 F. Livens, J. Matthews, T. AHヴ;ﾏが ろE┌ヴ;デﾗﾏ ;ﾐS LW;┗ｷﾐｪ デｴW EUげ (2017) 
http://blog.policy.manchester.ac.uk/posts/2017/02/euratom-and-leaving-the-european-union/ (accessed 13 
July 2017). David Davis announced in January 2017 that if no agreement could be reached on a relationship 
┘ｷデｴ E┌ヴ;デﾗﾏが デｴW UK ┘ﾗ┌ﾉS ゲWWﾆ ;ﾐ け;ﾉデWヴﾐ;デｷ┗W ;ｪヴWWﾏWﾐデげ ┘ｷデｴ デｴW IﾐデWヴﾐ;デｷﾗﾐ;ﾉ AデﾗﾏｷI EﾐWヴｪ┞ AｪWﾐI┞が ゲWW 
http://www.nucnet.org/all-the-news/2017/02/02/uk-could-seek-alternative-agreement-to-euratom-with-
iaea-after-bexit (accessed 13 July 2017). Reports in July 2017 that the UK might not leave Euratom 
https://www.ft.com/content/0f57f69d-305d-3f9f-834f-90e43e3f2633?mhq5j=e1 (accessed 19 July) were 
ケ┌;ゲｴWS H┞ デｴW UK ｪﾗ┗WヴﾐﾏWﾐデげゲ ヮﾗゲｷデｷﾗﾐ ヮ;ヮWヴ ﾗﾐ デｴW ﾏ;デデWヴ 
https://www.gov.uk/government/publications/nuclear-materials-and-safeguards-issues-position-paper 
(accessed 19 July 2017). 
government about the continued application of EU law, or the application or interpretation 
ﾗa Iｷデｷ┣Wﾐゲげ ヴｷｪｴデゲ ;ゲ ;ｪヴWWS ｷﾐ デｴW ┘ｷデｴSヴ;┘;ﾉ ;ｪヴWWﾏWﾐデが ﾗヴ ┘ｴWデｴWヴ ヮヴﾗS┌Iデゲ ;ヴW ﾉ;┘a┌ﾉﾉ┞ 
being marketed in the UK after Brexit day, the agreement itself will determine how those 
Sｷゲヮ┌デWゲ ;ヴW デﾗ HW ヴWゲﾗﾉ┗WSく TｴW UKげゲ ﾐWｪﾗデｷ;デｷﾐｪ ヮﾗゲｷデｷﾗﾐ ﾗﾐ デｴｷゲ ｷゲ デｴ;デ けデｴW Cﾗ┌ヴデ ﾗa J┌ゲデｷIW 
ﾗa デｴW EU ┘ｷﾉﾉ ﾐﾗデ ｴ;┗W ﾃ┌ヴｷゲSｷIデｷﾗﾐ ｷﾐ デｴW UKげく65  TｴW EUげゲ ﾐWｪﾗデｷ;デｷﾐｪ ヮﾗゲｷデｷﾗﾐ ｷゲ デｴ;デ デｴｷゲ 
part of the negotiaデｷﾗﾐ ﾏ┌ゲデ けHW;ヴ ｷﾐ ﾏｷﾐS デｴW EUげゲ ｷﾐデWヴWゲデ ｷﾐ WaaWIデｷ┗Wﾉ┞ ヮヴﾗデWIデｷﾐｪ ｷデゲ 
;┌デﾗﾐﾗﾏ┞ ;ﾐS ｷデゲ ﾉWｪ;ﾉ ﾗヴSWヴが ｷﾐIﾉ┌Sｷﾐｪ デｴW ヴﾗﾉW ﾗa デｴW CJEUげく66  The special and autonomous 
nature of EU law, according to its CJEU and accepted by courts in every Member State, 
including the UK, marks out its distinction from ordinary international law.
67
 It is this 
inherent nature of EU law that leads to its direct effect (that is to say, enforceability at the 
suit of individuals, whether legal or natural persons) and its supremacy (that is to say, its 
application in priority over contradictory national law, whatever the date or type of that 
national law).   
These aspects of EU law have been relied upon by patients, to secure cross-border medical 
services; by health professionals, to secure entitlement to practice; by providers of a range 
of health products or services, seeking to sell their products or services in the UK; and by 
public health campaigners, seeking to ensure that population health measures of EU law are 
interpreted in wayゲ ┘ｴｷIｴが aﾗヴ ｷﾐゲデ;ﾐIWが ヮヴﾗデWIデ デｴW けヴｷｪｴデ デﾗ ｴW;ﾉデｴげく68   
YWデ デｴWゲW ;ヴW ;ﾉゲﾗ デｴW ;ゲヮWIデゲ ﾗa EU ﾉ;┘ ┘ｴｷIｴ デｴW けデ;ﾆW H;Iﾆ Iﾗﾐデヴﾗﾉげ a;IWデ ﾗa デｴW UK 
ｪﾗ┗WヴﾐﾏWﾐデげゲ ヮﾗゲｷデｷﾗﾐ ﾏﾗゲデ ゲWWﾆゲ デﾗ ヴWﾏﾗ┗W aヴﾗﾏ ;ヮヮﾉｷI;デｷﾗﾐ ┘ｷデｴｷﾐ デｴW UKく  Iデ ゲWWﾏゲ 
difficult to reconcile these positions.  The EU would seem to be suggesting that it will accept 
nothing less than oversight by a court (ideally the CJEU, but potentially a bespoke court). 
The UK position appears more consistent with the kinds of arbitration arrangements more 
common to resolve international trade disputes. It may be possible for the UK to accept the 
EUげゲ ヮﾗゲｷデｷﾗﾐ ｴWヴWが aﾗヴ ｷﾐゲデ;ﾐIWが ｷa デｴWヴW ｷゲ ; IﾉW;ヴ S;デW H┞ ┘ｴｷIｴ デｴW ;ヮヮﾉｷI;デｷﾗﾐ ﾗa デｴW 
governance arrangements under the withdrawal agreement will cease to apply (i.e, a date 
ﾗﾐ ┘ｴｷIｴ デｴW UK I;ﾐ HW ゲ;ｷS デﾗ ｴ;┗W けデ;ﾆWﾐ H;Iﾆ Iﾗﾐデヴﾗﾉげぶく Ia デｴ;デ ｷゲ ;ｪヴWWSが ｴﾗ┘W┗Wヴが ｷデ ｷゲ 
likely to be a date far into the future, given the nature of the rights of R-EU citizens in the UK 
and vice versa, including, for instance, access to pensions on the basis of national insurance 
contributions made while the UK was a member of the EU.  
To summarise, although of course not all legal texts are yet available, we have some 
information about the upcoming negotiations and the likely details of the withdrawal 
;ｪヴWWﾏWﾐデが ﾐﾗデ ﾉW;ゲデ HWI;┌ゲW ﾗa デｴW EUげゲ ヮﾗゲｷデｷon on transparency. Health lawyers can, and 
should, therefore continue to ensure that health remains as much in view as it was during 
the referendum campaign, as the negotiations progress; scrutinise proposals for their likely 
                                                          
65
 UK Government, Policy Paper: Safeguarding the Position of EU citizens in the UK and UK nationals in the EU 
https://www.gov.uk/government/publications/safeguarding-the-position-of-eu-citizens-in-the-uk-and-uk-
nationals-in-the-eu (accessed 13 July 2017), pp. 4, 17; see European Union (Withdrawal) Bill, clause 6. 
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 COM(2017) 218, para 39. 
67
 Case 26/62 Van Gend en Loos [1963] ECR 1. 
68
 For full details of such litigation, which amounts to literally hundreds of cases before the CJEU, and more 
before national courts, see T. Hervey and J. McHale, European Union Health Law: Themes and Implications 
(Cambridge University Press, 2015). 
effects on the NHS, and on population health; and seek to secure the best possible 
outcomes for health in the withdrawal agreement.  
 
3. TｴW E┌ヴﾗヮW;ﾐ Uﾐｷﾗﾐ ふWｷデｴSヴ;┘;ﾉぶ AIデ ふaﾗヴﾏWヴﾉ┞ ﾆﾐﾗ┘ﾐ ;ゲ デｴW けGヴW;デ ‘WヮW;ﾉ Bｷﾉﾉげぶ 
The UK government intends to secure legal continuity in the aftermath of Brexit day through 
statutory means: a European Union (Withdrawal) Act (the Withdrawal Act/Bill).
69
 It will take 
some time to disentangle UK law from EU law: indeed it may take a long time, perhaps as 
ﾏ┌Iｴ ;ゲ けヴヰ ┞W;ヴゲ ｷﾐが ヴヰ ┞W;ヴゲ ﾗ┌デげく TｴW ｪﾗ┗WヴﾐﾏWﾐデ aｷヴst indicated through its White Paper 
on LWｪｷゲﾉ;デｷﾐｪ aヴﾗﾏ デｴW UKげゲ WｷデｴSヴ;┘;ﾉ aヴﾗﾏ デｴW EU70 how it envisages avoiding legal 
vacuums that would otherwise appear on the day EU law ceases to apply in the UK. The 
approach adopted in the Withdrawal Bill gives the UK the time it needs to make changes to 
the law, while securing legal certainty for people and businesses in the UK in the meantime. 
Although the text for the Withdrawal Bill is available at the time of writing, it is yet to 
complete its passage through the Commons and Lords. Given the political situation, and 
WゲヮWIｷ;ﾉﾉ┞ デｴW M;┞ ｪﾗ┗WヴﾐﾏWﾐデげゲ ﾐ;ヴヴﾗ┘ Cﾗﾏﾏﾗﾐゲ ﾏ;ﾃﾗヴｷデ┞が ﾏ┌Iｴ ﾗa デｴW ;ﾐ;ﾉ┞ゲｷゲ デｴ;デ 
follows is necessarily speculative. The June 2017 general election resulted in a narrowing of 
デｴW M;┞ ｪﾗ┗WヴﾐﾏWﾐデげゲ ﾏajority, and this may make it more difficult for the Bill to be 
adopted without amendments. There will be more clarity as the Bill is debated by 
Parliament, and scrutinized by external stakeholders. 
The Withdrawal Bill provides that, on Brexit day, the European Communities Act 1972 will 
be repealed.
71
 The European Communities Act is the provision by which the UK 
constitutionally complies with its EU membership obligations. On Brexit day, to secure 
Iﾗﾐデｷﾐ┌ｷデ┞が EU ﾉ;┘ ┘ｴｷIｴ ｷゲ けSｷヴWIデﾉ┞ ;ヮヮﾉｷI;HﾉWげ72 will become a formal source of UK law.73 
Treaty provisions に including the EU Charter of Fundamental Rights74 に will no longer be a 
formal source of UK law after Brexit day. All EU Regulations
75
 and any directly effective 
Treaty provisions
76
 will be converted into UK law. In effect, there will be a new formal 
ゲﾗ┌ヴIW ﾗa UK ﾉ;┘く WW ﾏｷｪｴデ I;ﾉﾉ ｷデ けEU SWヴｷ┗WS ﾉ;┘げが ﾗヴ けSﾗﾏWゲデｷI;デWS EU ﾉ;┘げく77 The 
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Cm 9446. 
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 European Union (Withdrawal) Bill 2017, clause 1. 
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 That is to say, Treaty provisions (including the EU Charter of Fundamental Rights), and EU Regulations. 
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 European Union (Withdrawal) Bill 2017, clause 3. 
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 European Union (Withdrawal) Bill 2017, clause 5 (4). See also White Paper, Para 2.23. 
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 European Union (Withdrawal) Bill 2017, clause 3 (2) (a). See also White Paper, Para 2.4. 
76
 European Union (Withdrawal) Bill 2017, clause 3, clause 4. See also White Paper, Para 2.11.  
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 Department for Exiting the European Union, 'European Union (Withdrawal) Bill Explanatory Notes' (2017), p. 
Βが I;ﾉﾉ ｷデ けIﾗﾐ┗WヴデWS ﾉWｪｷゲﾉ;デｷﾗﾐげく 
ｷﾐIﾗヴヮﾗヴ;デｷﾗﾐ ﾗa EU ﾉ;┘ ｷﾐデﾗ SﾗﾏWゲデｷI ﾉ;┘ Iﾗ┗Wヴゲ ;ﾉﾉ EU ﾉ;┘ デｴ;デ けｴ;ゲ WaaWIデ ｷﾐ SﾗﾏWゲデｷI ﾉ;┘げ 
;ﾐS ｷゲ けﾗヮWヴ;デｷ┗W ｷﾏﾏWSｷ;デWﾉ┞ HWaﾗヴWげ BヴW┝ｷデ S;┞く78 
So provisions of health law such as the Advanced Therapy Medicinal Products Regulation 
1394/2007; the Data Protection Regulation 2016/679; Regulation 883/2004, which includes 
the provisions on the European Health Insurance Card (EHIC), which allow UK nationals to 
access medical treatments when in other EU countries; and a host of others, which are 
currently part of UK law because of the European Communities Act 1972, will become part 
of UK law via the provisions of the Withdrawal Act on Brexit day. However, provisions such 
as Regulation 536/2014 on clinical trials, which have yet to enter into effect although they 
have been agreed by the EU legislature, are not covered by the terms of the Withdrawal Bill 
as it currently stands. 
Where aspects of UK health law derive from EU law that is not directly applicable, it is 
already incorporated into UK law. This is particularly the case for Directives, which typically 
become part of UK law either through legislation, or through statutory instruments, using 
the enabling power in the European Communities Act.
79
 Where implementation of 
Directives has been carried out through primary legislation, that legislation will continue to 
be part of UK law. So, for instance, the UK complies with its obligations in the Human Tissue 
and Cells Directive through the Human Tissue Act 2004, the Human Tissue (Scotland) Act 
2004, and the Human Fertilisation and Embryology Act 1990. Those Acts will remain part of 
UK law after the European Communities Act is no longer in force. But, where incorporation 
of EU law into UK law has been carried out by secondary legislation, without the European 
Cﾗﾏﾏ┌ﾐｷデｷWゲ AIデが ｷデ ┘ﾗ┌ﾉS けa;ﾉﾉ ;┘;┞げが ;ゲ ｷデゲ Wﾐ;Hﾉｷﾐｪ ﾉWｪｷゲﾉ;デｷﾗﾐ ┘ﾗ┌ﾉS ﾐﾗ ﾉﾗﾐｪWヴ HW ｷﾐ aﾗヴIWく 
To avoid this unintended effect, the Withdrawal Act will also preserve those laws as a 
source of UK law.
80
 For instance, some 65 provisions of national law and soft law, including 
the NHS (Cross-Border Healthcare) Regulations 2013
81
 and the Cross Border Healthcare and 
Patient Mobility に Guidance for the NHS,82 ｷﾏヮﾉWﾏWﾐデ デｴW けP;デｷWﾐデゲげ ‘ｷｪｴデゲ DｷヴWIデｷ┗Wげ 
2011/24 in England and Wales, Scotland and Northern Ireland. Under the Withdrawal Act, 
デｴW┞ ┘ｷﾉﾉ Iﾗﾐデｷﾐ┌W ｷﾐ aﾗヴIWが ;ゲ けEU-SWヴｷ┗WS SﾗﾏWゲデｷI ﾉWｪｷゲﾉ;デｷﾗﾐげく83 
The Withdrawal Bill groups all of these new sources of UK law (EU-derived 
ﾉ;┘っSﾗﾏWゲデｷI;デWS EU ﾉ;┘ ;ﾐS けEU-SWヴｷ┗WS SﾗﾏWゲデｷI ﾉWｪｷゲﾉ;デｷﾗﾐげぶ ┌ﾐSWヴ デｴW I;デWｪﾗヴ┞ 
けヴWデ;ｷﾐWS EU ﾉ;┘げく84   
Iﾐ ﾗヴSWヴ デﾗ ヮヴW┗Wﾐデ ﾗゲゲｷaｷI;デｷﾗﾐが デｴW WｷデｴSヴ;┘;ﾉ Bｷﾉﾉ ;ﾉゲﾗ Wﾐ┗ｷゲ;ｪWゲ デｴ;デ デｴｷゲ けヴWデ;ｷﾐWS EU 
ﾉ;┘げ ┘ｷﾉﾉ HW ;ﾏWﾐSWSが け;デ デｴW ;ヮヮヴﾗヮヴｷ;デW デｷﾏWげく85  Some of this amending of existing law will 
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 European Union (Withdrawal) Bill 2017, clauses 2 (1) and 3 (1). 
79
 Section 2 (2). 
80
 European Union (Withdrawal) Bill 2017, clause 2. See also White Paper, Para 2.5. 
81
 The National Health Service (Cross-Border Healthcare) Regulations 2013. 
82
 Welsh Government, Cross Border Healthcare and Patient Mobility - Guidance for the NHS, 14 August 2015 
http://gov.wales/docs/dhss/publications/150727cross-border-guidanceen.pdf.  
83
 European Union (Withdrawal) Bill 2017, clause 2.  
84
 European Union (Withdrawal) Bill 2017, clause 6 (7). 
85
 WｴｷデW P;ヮWヴが ヮ;ヴ; ヱくヲヴが ゲWW ;ﾉゲﾗ ヮ ヱ け;デ ; デｷﾏW デｴ;デ ┘W IｴﾗﾗゲWげく 
be done by legislation. The White Paper explicitly mentions a customs bill and an 
ｷﾏﾏｷｪヴ;デｷﾗﾐ Hｷﾉﾉく TｴW ﾉ;デデWヴ ふﾏｷゲﾉW;Sｷﾐｪﾉ┞ぶ ｷゲ ゲ┌ｪｪWゲデWS デﾗ HW けゲﾗ ﾐﾗデｴｷﾐｪ ┘ｷﾉﾉ Iｴ;ﾐｪW aor any 
EU Iｷデｷ┣Wﾐが ┘ｴWデｴWヴ ;ﾉヴW;S┞ ヴWゲｷSWﾐデ ｷﾐ デｴW UK ﾗヴ ﾏﾗ┗ｷﾐｪ aヴﾗﾏ デｴW EUが ┘ｷデｴﾗ┌デ P;ヴﾉｷ;ﾏWﾐデげゲ 
;ヮヮヴﾗ┗;ﾉげく86  From the point of view of R-EU Iｷデｷ┣Wﾐゲ ┘ｴﾗ aWWﾉ デｴ;デ デｴW┞ けHWﾉﾗﾐｪげ ｷﾐ デｴW UK 
precisely because they are EU citizens and the UK is a member of the EU, or indeed UK 
citizens resident in EU-27 countries, everything will change,
87
 whatever the Parliamentary 
intent is.  As noted above, this is likely to have significant ramifications for health and social 
care staffing, as well as recruitment to health research posts in the UK.
88
 The details of the 
immigration bill, when it eventually emerges, will be something to which health lawyers 
should pay close and careful attention. 
Controversially, under the Withdrawal Act such amendments will also be effected by 
ゲWIﾗﾐS;ヴ┞ ﾉWｪｷゲﾉ;デｷﾗﾐが デｴヴﾗ┌ｪｴ ┘ｴ;デ ;ヴW ﾆﾐﾗ┘ﾐ ;ゲ けHWﾐヴ┞ VIII Iﾉ;┌ゲWゲげく89 This power may be 
┌ゲWS デﾗ けヮヴW┗Wﾐデが ヴWﾏWS┞ ﾗヴ ﾏｷデｷｪ;デW ;ﾐ┞ a;ｷﾉ┌ヴW ﾗa ヴWデ;ｷﾐWS EU ﾉ;┘ デﾗ ﾗヮWヴ;デW WaaWIデｷ┗Wﾉ┞が ﾗヴ 
any other deficiency in retained EU law, arising from the withdrawal of the United Kingdom 
aヴﾗﾏ デｴW EUげく90 E┝WI┌デｷ┗W ;Iデｷﾗﾐ けunder this section may make any provision that could be 
ﾏ;SW H┞ ;ﾐ AIデ ﾗa P;ヴﾉｷ;ﾏWﾐデげく91 A けSWaｷIｷWﾐI┞げ ｷゲ SWaｷﾐWS H┞ ヴWaWヴWﾐIW デﾗ デｴW ┗ｷW┘ ﾗa ; 
relevant Minister.
92
 けDWaｷIｷWﾐIｷWゲげ ;ヴW WゲゲWﾐデｷ;ﾉﾉ┞ ﾗa デ┘ﾗ デ┞ヮWゲぎ ｷﾐﾗヮWヴ;Hｷﾉｷデ┞ ﾗa ヴWデ;ｷﾐWS EU 
ﾉ;┘き ;ﾐS け;ﾐ┞ ﾗデｴWヴ SWaｷIｷWﾐI┞げく TｴWヴW ｷゲ ; ﾐﾗﾐ-W┝ｴ;┌ゲデｷ┗W ﾉｷゲデ ﾗa けSWaｷIｷWﾐIｷWゲ ｷﾐ ヴWデ;ｷﾐWS EU 
ﾉ;┘げく93  Both types have implications for health law. 
We noted one such example of a pﾗデWﾐデｷ;ﾉ けSWaｷIｷWﾐI┞げ ;Hﾗ┗Wが IﾗﾐIWヴﾐｷﾐｪ ヴWIｷヮヴﾗI;ﾉ ヴｷｪｴデゲ 
aﾗヴ Iｷデｷ┣Wﾐゲが ｷﾐ デｴW W┗Wﾐデ ﾗa ; けﾐﾗ-SW;ﾉげ ﾗヴ けIヴ;ゲｴ ﾗ┌デげ BヴW┝ｷデく  Clause 9 of the Withdrawal Bill 
W┝ヮﾉｷIｷデﾉ┞ ｪｷ┗Wゲ デｴW ｪﾗ┗WヴﾐﾏWﾐデ ヮﾗ┘Wヴ デﾗ けmake such provision as the Minister considers 
appropriate for the purposes of implementing the withdrawal agreement if the Minister 
IﾗﾐゲｷSWヴゲ デｴ;デ ゲ┌Iｴ ヮヴﾗ┗ｷゲｷﾗﾐ ゲｴﾗ┌ﾉS HW ｷﾐ aﾗヴIW ﾗﾐ ﾗヴ HWaﾗヴW W┝ｷデ S;┞げく94 けMｷﾐｷゲデWヴげ ｷﾐ デｴｷゲ 
context is defined
95
 by reference to the Ministers of the Crown Act 1975, which refers to the 
UK government (and not to ministers in the devolved nations/regions). If this power is as 
sweeping as it appears, every aspect of health law outlined above, as pertaining to the 
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 White Paper, Para 1.21. 
87
 T. Hervey, S. MICﾉﾗゲﾆW┞が けAﾉﾉ ﾗa ﾉｷaW ｷゲ Iｴ;ﾐｪWSぎ TｴW ｷﾏヮ;Iデ ﾗa BヴW┝ｷデ ﾗﾐ UK ﾐ;デｷﾗﾐ;ﾉゲ ﾉｷ┗ｷﾐｪ ｷﾐ ﾗデｴWヴ EU 
MWﾏHWヴ “デ;デWゲげが EU Law Analysis, 7 July 2017. http://eulawanalysis.blogspot.co.uk/2017/07/all-of-life-is-
changed-impact-of-brexit.html (accessed 13 July 2017). 
88
 House of Commons Health Committee, 6th Report, Brexit and health and social care に people and process, 
paras 28-69, HC640 28 April 2017 
https://www.publications.parliament.uk/pa/cm201617/cmselect/cmhealth/640/64002.htm.  
89
 M. Elliott and R. Thomas, Public Law (2nd edn, Oxford University Press 2014), pp. 136-138. Henry VIII clauses 
authorise Ministers to make secondary legislation amending or even repealing Acts of Parliament. Power 
usually reserved for the legislature is therefore conferred on the executive and thus lacks the checks and 
balances that holds legislative creations to account. 
90
 European Union (Withdrawal) Bill 2017, clause 7 (1). 
91
 European Union (Withdrawal) Bill 2017, clause 7 (4), italics added. 
92
 European Union (Withdrawal) Bill 2017, clause 7 (2). 
93
 European Union (Withdrawal) Bill 2017, clause 7 (2). 
94
 See also White Paper, Para 1.18. The Withdrawal Bill explicitly excludes the power to implement the 
withdrawal agreement from the enabling power in clause 7, which applies after Brexit day, European Union 
(Withdrawal) Bill 2017, clause 7 (6) (d).  
95
  European Union (Withdrawal) Bill 2017, clause 14 (1). 
withdrawal agreement, could potentially be altered by executive action taken at Whitehall. 
So に for instance に a change to the rights of R-EU nationals to access healthcare in the UK, 
ﾐWｪﾗデｷ;デWS ;ゲ ヮ;ヴデ ﾗa デｴW ┘ｷデｴSヴ;┘;ﾉが ﾗヴ ;ヴｷゲｷﾐｪ ｷﾐ デｴW W┗Wﾐデ ﾗa ; けﾐﾗ-SW;ﾉげ BヴW┝ｷデが ┘ﾗ┌ﾉS 
according to the Bill be something that the Westminster government had power to 
implement through delegated legislation, without involving the devolved nations/regions, 
even though access to healthcare is a devolved power. 
A second ヮﾗデWﾐデｷ;ﾉ けSWaｷIｷWﾐI┞ ｷﾐ ヴWデ;ｷﾐWS EU ﾉ;┘げ ｷゲ デﾗ ヮヴﾗ┗ｷSW aﾗヴ a┌ﾐIデｷﾗﾐゲ ﾗa EU entities 
(such as, for instance, the European Medicines Agency) to be carried out instead by a UK 
public authority に either already-existing (such as the Medicines and Healthcare Products 
Regulatory Agency
96
), or newly-established under the powers given in the Withdrawal Bill.
97
 
Such functions may include adopting laws, or providing funding. Alternatively, functions of 
EU WﾐデｷデｷWゲ ﾏ;┞ HW けヴWヮﾉ;IWSが ;HﾗﾉｷゲｴWSが ﾗヴ ﾗデｴWヴ┘ｷゲW ﾏﾗSｷaｷWSげく98 The reference to 
け;HﾗﾉｷゲｴWSげ ヮヴWゲ┌ﾏ;Hﾉ┞ ｷﾐデWﾐSゲ デﾗ ｷﾐSｷI;デW デｴW ゲﾗ -I;ﾉﾉWS けヴWS デ;ヮWげ ﾗa EU ヴWｪ┌ﾉ;デｷﾗﾐ デｴ;デ 
aW;デ┌ヴWゲ ゲﾗ ゲデヴﾗﾐｪﾉ┞ ｷﾐ LW;┗Wヴゲげ ﾐ;ヴヴ;デｷ┗Wゲく Fﾗヴﾏ;ﾉﾉ┞ ゲヮW;ﾆｷﾐｪが デｴW WｷデｴSヴ;┘;ﾉ Bｷﾉﾉ ｪｷ┗Wゲ 
power to UK ministers to remove all marketing authorisation rules from pharmaceuticals 
sold in the UK, or all food safety law, or all environmental protections, if these are deemed 
けSWaｷIｷWﾐIｷWゲげ ｷﾐ ヴWデ;ｷﾐWS EU ﾉ;┘く A けSWaｷIｷWﾐI┞げ ｷゲ ﾐﾗデ SWaｷﾐWS ｷﾐ デｴW Bｷﾉﾉが ;ﾉデｴﾗ┌ｪｴ デｴW 
Explanatory Notes
99
 ゲデ;デW デｴ;デ けデｴW ﾉ;┘ ｷゲ not deficient merely because a minister considers 
デｴ;デ EU ﾉ;┘ ┘;ゲ aﾉ;┘WS ヮヴｷﾗヴ デﾗ W┝ｷデげく 
A デｴｷヴS W┝;ﾏヮﾉW ﾗa ; a┌デ┌ヴW けSWaｷIｷWﾐI┞ ｷﾐ ヴWデ;ｷﾐWS EU ﾉ;┘げ ｷゲ ┘ｴWヴW EU ﾉ;┘ I┌ヴヴWﾐデﾉ┞ 
requires and facilitates information-sharing with EU institutions.  In health law contexts, this 
includes sharing information on fitness to practice of health professionals within the 
Internal Market Information System,
100
 sharing pharmacoviligence information as part of 
デｴW けCﾗﾏﾏ┌ﾐｷデ┞ IﾗSWげ ﾗﾐ ヮｴ;ヴﾏ;IW┌デｷI;ﾉゲ ヴWｪ┌ﾉ;デｷﾗﾐが101 or sharing data on cancer 
outcomes,
102
 or emerging on communicable disease threats,
103
 ┘ｷデｴｷﾐ デｴW EUげゲ ヮ┌HﾉｷI ｴW;ﾉデｴ 
policies. The eventual details here will depend on the withdrawal agreement, and whether 
some information-sharing continues. The Withdrawal Act will give power to the UK 
government to remove the information-giving obligation from the UK statute book.
104
  If the 
UK ﾉW;┗Wゲ デｴW EU ┘ｷデｴ けﾐﾗ SW;ﾉげが ｷﾐ ﾗデｴWヴ ┘ﾗヴSゲが ｷa デｴW ﾐWｪﾗデｷ;デｷﾗﾐゲ ﾗ┗Wヴ デｴW ┘ｷデｴSヴ;┘;ﾉ 
agreement fail, the Act would give executive power to remove regulatory oversight in a host 
of areas pertaining to health, without parliamentary or other stakeholder oversight.  The 
                                                          
96
 The Medicines and Healthcare products Regulatory Agency regulates medicines, medical devices and blood 
components for transfusion in the UK. It is an executive agency, sponsored by the Department of Health. See: 
https://www.gov.uk/government/organisations/medicines-and-healthcare-products-regulatory-agency/about. 
97
 European Union (Withdrawal) Bill 2017, clause 7 (5). 
98
 European Union (Withdrawal) Bill 2017, clause 7 (5). 
99
 Department for Exiting the European Union, 'European Union (Withdrawal) Bill Explanatory Notes' (2017), p. 
29. 
100
 Regulation (EU) No 1024/2012 [2013] OJ L354/132. 
101
 Directive 2010/84/EU [2010] OJ L348/74. 
102
 See, originally, Resolution of the Council and the Representatives of the Governments of the Member 
States, meeting within the Council, of 7 July 1986, on a programme of action of the European Communities 
against cancer [1986] OJ C184/19.  
103
 Regulation 851/2004/EC [2004] OJ L142/1. 
104
  European Union (Withdrawal) Bill 2017, clause 7. See also White Paper, Case study 3: information sharing 
with EU institutions, p 21. 
implications for health law would be particularly stark if the UK government pursues an 
;ｪWﾐS; ﾗa けI┌デデｷﾐｪ ヴWS デ;ヮWげ デﾗ ゲWI┌ヴW ; ﾉﾗ┘ ヴWｪ┌lation economy, as some government 
information has suggested may be on the table.
105
  This will certainly be an area where 
oversight by health lawyers will be crucial.  
Fourth, the Bill permits use of executive powers where necessary for the UK to continue to 
comply with its international obligations.
106
 The UK currently complies with a host of 
international obligation relevant to health law through its membership of the EU. Import of 
radioisotopes for use in cancer treatment is one example; food safety law undWヴ デｴW UNげゲ 
Codex Alimentarius another. Compliance with standards set by the International Council on 
Harmonisation of Technical Requirements for Registration of Pharmaceuticals for Human 
UゲW ﾗﾐ けｪﾗﾗS IﾉｷﾐｷI;ﾉ ヮヴ;IデｷIWげ ｷﾐ IﾉｷﾐｷI;ﾉ デヴｷ;ﾉゲ aﾗヴ ヮｴ;ヴﾏ;IW┌デｷI;ls is a third.107 
Even with the text of the Bill, it is difficult to say how sweeping the uses of this executive 
ヮﾗ┘Wヴ ┘ｷﾉﾉ HW ｷﾐ ヮヴ;IデｷIWく  TｴWヴW ;ヴW けゲ┌ﾐゲWデ Iﾉ;┌ゲWゲげが ﾉｷﾏｷデｷﾐｪ ｷデゲ ┌ゲW ｷﾐ ﾏ;デデWヴゲ ヮWヴデ;ｷﾐｷﾐｪ デﾗ 
the withdrawal agreement to Brexit day itself,
108
 and otherwise to two years from Brexit 
day.
109
 There is a list of exclusions, for instance protecting the Human Rights Act from 
amendment using these powers.
110
   
Otherwise, however, potential for extensive powers and broad ministerial discretion 
remains.
111
 Then the question arises as to what means exist to hold this power to account. 
TｴW ヮヴｷIW ﾗa HWﾐヴ┞ VIII ヮﾗ┘Wヴゲげ Iﾗﾐ┗WﾐｷWﾐIW ｷゲ デｴW ヮﾗゲゲｷHｷﾉｷデ┞ ﾗa Iﾗ┌ヴデ Iｴ;ﾉﾉWﾐｪWゲく 
Specifically, reviewability of executive action and secondary legislation adopted under these 
clauses take the form of judicial review. This empowers the Administrative Court to quash, 
prohibit, or compel certain exercises of power on the grounds of illegality, 
unreasonableness, or procedural impropriety.
112
 There is a world of difference between a 
prﾗ┗ｷゲｷﾗﾐ ﾗa けヴWデ;ｷﾐWS EU ﾉ;┘げ デｴ;デ ｷゲ けSWaｷIｷWﾐデげ aﾗヴ ヮヴ;IデｷI;ﾉ ヴW;ゲﾗﾐゲ ﾗa ﾉ;Iﾆ ﾗa ﾗヮWヴ;Hｷﾉｷデ┞が ﾗヴ 
non-compliance with international obligations, once the UK is outside the EU; and a 
ヮヴﾗ┗ｷゲｷﾗﾐ ﾗa ゲ┌Iｴ ﾉ;┘ デｴ;デ ｷゲ SWWﾏWS けSWaｷIｷWﾐデげ HWI;┌ゲW ｷデ ｷゲ ﾐﾗデ ;ﾐ ﾗヮデｷmal regulatory 
;ヮヮヴﾗ;Iｴく Iデ ﾏ;┞ ヮWヴｴ;ヮゲ HW ヮﾗゲゲｷHﾉW デﾗ ;ヴｪ┌W ゲ┌IIWゲゲa┌ﾉﾉ┞ デｴ;デ ┌ゲWゲ ﾗa デｴW Bｷﾉﾉげゲ HWﾐヴ┞ VIII 
clauses in the latter instance are illegal or unreasonable.  However, judicial review is 
inadequate for two primary reasons: first, its relative inaccessibility; and second, the 
exclusion of any parliamentary involvement. 
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 European Union (Withdrawal) Bill 2017, clause 9. 
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 See M. FﾉW;ヴが けEﾐゲ┌ヴｷﾐｪ ヮﾗゲデ-BヴW┝ｷデ UK ｷゲ ; けM;ﾆWヴげ ヴ;デｴWヴ デｴ;ﾐ ; けT;ﾆWヴげ ﾗa GﾉﾗH;ﾉ Nﾗヴﾏゲ ;ﾐS “デ;ﾐS;ヴSゲぎ デｴW 
I;ゲW ﾗa デｴW IﾐデWヴﾐ;デｷﾗﾐ;ﾉ Cﾗ┌ﾐIｷﾉ ﾗﾐ H;ヴﾏﾗﾐｷゲ;デｷﾗﾐげ 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2992551 and in this issue. 
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 European Union (Withdrawal) Bill 2017, clause 9. 
109
 European Union (Withdrawal) Bill 2017, clause 7 (7). 
110
 European Union (Withdrawal) Bill 2017, clause 7 (6) (f). 
111
 M. Elliott, '1,000 Words / The EU (Withdrawal) Bill' https://publiclawforeveryone.com/2017/07/14/1000-
words-the-eu-withdrawal-bill/ (accessed 18 July 2017). 
112
 Council of Civil Service Unions v Minister for the Civil Service [1985] AC 374, p. 410. 
The Administrative Court is overloaded with applications.
113
 To mitigate this, stringent 
criteria are imposed; applicants must comply with locus standi rules, bring their case within 
a reasonable time, and ultimately be subject to a highly discretionary determination of 
whether or not their case is arguable. In conjunction with limited legal aid,
114
 bringing a case 
for judicial review is highly challenging. If thW Bｷﾉﾉげゲ W┝デWﾐゲｷ┗W HWﾐヴ┞ VIII ヮﾗ┘Wヴゲ ヴWゲ┌ﾉデ ｷﾐ 
increased litigation,
115
 an even higher threshold may be inescapable. The alternative is 
ｪヴW;デWヴ SWﾉ;┞ゲ ;ﾐSが ;ゲ ﾃ┌ゲデｷIW けSWﾉ;┞WS ｷゲ ﾃ┌ゲデｷIW SWﾐｷWSがげ116 neither outcome would ensure 
effective reviewability. The bottom line is that using the courts is not going to be an 
appropriate means to secure protection for health in the run up to and immediate 
aftermath of Brexit. 
Further, even where a case is brought, judicial review of Henry VIII powers bypasses 
Parliament completely.
117
 Any legislation or acts adopted are determined solely by the 
executive and they are only subject to judicial scrutiny and common law rules.
118
 The only 
saving grace is that recent case law has demonstrated a suspicion towards delegated 
legislation that undermines primary legislation. As this represents a contradiction of the 




The Withdrawal Bill has been widely criticised for its potential effects on parliamentary 
control and scrutiny.
120
 These effects have particular ramifications in the context of health 
law に for two reasons. First, the nature of health law is such that democratic processes are 
ｷﾐSｷI;デWSく  E┗Wﾐ ┘ｴWヴW ｴW;ﾉデｴ ﾉ;┘ ｷゲ ﾐﾗデｷﾗﾐ;ﾉﾉ┞ けデWIｴﾐｷI;ﾉげが デｴW けデWIｴﾐｷI;ﾉげ IｴﾗｷIWゲ ﾏ;SW ｴ;┗W 
significant normative implications, including aﾗヴ ｷﾐSｷ┗ｷS┌;ﾉゲげ ﾉｷ┗Wゲが デｴWｷヴ Sｷｪﾐｷデ┞が ;ﾐS ヮWヴｴ;ヮゲ 
even their identities.   
Second, much of health law is a devolved power in the UK.  Giving power to Whitehall to 
alデWヴ けヴWデ;ｷﾐWS EU ﾉ;┘げ ヮﾗデWﾐデｷ;ﾉﾉ┞ Iｴ;ﾐｪWゲ デｴW Iﾗﾐゲデｷデ┌デｷﾗﾐ;ﾉ ;ヴヴ;ﾐｪWﾏWﾐデゲ aﾗヴ ｴW;ﾉデｴ ┘ｷデｴｷﾐ 
the UK. The White Paper notes that changes to devolved law would be better made by 
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Allen Green https://www.ft.com/content/7dbf749d-f9b4-38b5-b6ed-0d7463698a2d; Mark Elliott 
https://publiclawforeveryone.com/2016/10/02/theresa-mays-great-repeal-bill-some-preliminary-thoughts/; 
George Peretz QC https://www.monckton.com/the-great-repeal-bill-a-giant-henry-viii-clause/; Joelle Grogan 
http://blogs.lse.ac.uk/brexit/2016/11/30/rights-for-the-chop-how-a-henry-viii-clause-in-the-great-repeal-bill-
will-undermine-democracy/; Another Europe, http://www.anothereurope.org/revealed-the-great-tory-power-
grab/ (accessed 13 July 2017).  
devolved institutions.
121
 But it is light on detail as to what counts as a change to devolved 
law, in particular where the change emanates from a future EU/UK agreement (which by 
SWaｷﾐｷデｷﾗﾐ ┘ｷﾉﾉ HW ﾐWｪﾗデｷ;デWS H┞ デｴW WWゲデﾏｷﾐゲデWヴ ｪﾗ┗WヴﾐﾏWﾐデぶく  TｴW WｷデｴSヴ;┘;ﾉ Bｷﾉﾉげゲ 
Schedule Two purports to set out the powers of devolved nations/regions
122
 to amend 
けヴWデ;ｷﾐWS EU ﾉ;┘げく LｷﾆW デｴW ヴWゲデ ﾗa デｴW けゲﾏ;ﾉﾉ ヮヴｷﾐデげ ;デ デｴW けH;Iﾆ WﾐS ﾗa デｴW Hｷﾉﾉがげ デｴWヴW ;ヴW 
け;ﾉ;ヴﾏｷﾐｪげ SWデ;ｷﾉゲ ｴｷSSWﾐ ┘ｷデｴｷﾐ ｷデく123 In particular, Dunt highlights paragraph 3 (2) of 
Schedule Two
124
 which states that devolved assemblies cannot make any changes 
けｷﾐIﾗﾐゲｷゲデWﾐデげ ┘ｷデｴ デｴﾗゲW ﾏ;SW H┞ WWゲデﾏｷﾐゲデWヴく Tｴｷゲ IヴW;デWゲ デｴW ヮﾗゲゲｷHｷﾉｷデ┞ デｴ;デ デｴW UK 
could apply reduced standards to areas previously governed by EU law and the devolved 
nations/regions would be unable to retain the higher threshold. The Scotゲげ ;ヮヮヴﾗ;Iｴ デﾗ 
alcohol taxation
125
 ﾏｷｪｴデ HW ; I;ゲW ｷﾐ ヮﾗｷﾐデが ｷa けヴWデ;ｷﾐWS EU ﾉ;┘げ ｷﾐIﾉ┌SWゲ デｴW ;ヮヮヴﾗ;Iｴ デﾗ 
interpreting exemptions in Treaty provisions on free movement, alongside the EU legislation 
that organises the EU market in agricultural products (in this case alcoholic beverages). It 
could also make it impossible for the devolved nations/regions to continue to offer access to 
health care to R-EU nationals, even though access to health care is a devolved power. It will 
be important for health lawyers in the devolved nations/regions to argue for the maximum 
retention of devolved powers. The devolved nations/regions effectively have the power to 
veto an agreement to the effect that a UK-level approach is needed,
126
 because, without 
their assent, executive instruments made under the Bill can effectively be annulled, so long 
as the devolved nations/regions deploy the procedure in Schedule 7. 
Under the Withdrawal Act, the UK courts will be permitted to continue to look to the ways 
in which the CJEU interprets EU law where they are interpreting ﾗヴ ;ヮヮﾉ┞ｷﾐｪ けヴWデ;ｷﾐWS EU 
ﾉ;┘げく127 UK courts may refer to CJEU decisions taken after Brexit day if they consider it 
appropriate to do so.
128
  The question of appropriateness will of course depend on how UK 
courts interpret that text in the context of their understanding of the Parliamentary aims 
embodied in the Act.  If their focus is on consistency, the aim may be understood as to 
Wﾐゲ┌ヴW デｴ;デ UK Iﾗ┌ヴデゲ Iﾗﾐデｷﾐ┌W デﾗ ｷﾐデWヴヮヴWデ けヴWデ;ｷﾐWS EU ﾉ;┘げ IﾗﾐゲｷゲデWﾐデﾉ┞ ┘ｷデｴ デｴW EU 
provisions on which it was originally based. It would therefore be appropriate to consider 
CJEU judgments issued after Brexit day.  This is because when the CJEU interprets a text, it is 
けSｷゲIﾗ┗Wヴｷﾐｪげ ┘ｴ;デ デｴW デW┝デ ｴ;ゲ ;ﾉ┘;┞ゲ ﾏW;ﾐデが ﾐﾗデ Iｴ;ﾐｪｷﾐｪ デｴW デW┝デが ﾗヴ けﾏ;ﾆｷﾐｪ デｴW ﾉ;┘げく Iaが 
on the other hand, デｴW UK Iﾗ┌ヴデゲ aﾗI┌ゲ ﾗﾐ けデ;ﾆｷﾐｪ H;Iﾆ Iﾗﾐデヴﾗﾉげが デｴW ;ｷﾏ ﾗa デｴW AIデ ﾏ;┞ HW 
understood as to ensure that UK courts depart from the future directions of EU law, as 
expressed in CJEU judgments after Brexit day. 
                                                          
121
 White Paper, Para 1.15. 
122
 Kﾐﾗ┘ﾐ ;ゲ デｴW けSW┗ﾗﾉ┗WS ;┌デｴﾗヴｷデｷWゲげ ｷﾐ デｴW Bｷﾉﾉが ゲWW Iﾉ;┌ゲWゲ ヱヰ ;ﾐS ヱヴく  
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(accessed 17 July 2017). See also D. A. GヴWWﾐ ┘ｴﾗ ┘ヴｷデWゲ ﾗa デｴW けヮ;ヴデｷI┌ﾉ;ヴ Iｴ;ﾉﾉWﾐｪWげ ﾗa デｴW aｷデ ┘ｷデｴ デｴW 
devolved regimes, see https://www.ft.com/content/96f9d7f6-4e8d-3b4e-b1e7-388ad04a4ac2 (accessed 17 
July 2017). 
124
 European Union (Withdrawal) Bill 2017, schedule 2 para. 3 (2). 
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 See The Scotch Whisky Association and ors v The Lord Advocate [2016] CSIH 77. 
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 European Union (Withdrawal) Bill 2017, clause 11 (1)(b); 11 (2)(b); 11 (3)(b); Schedule 3, clauses 1, 2, 3; 
Schedule 7, clause 2 (14).  Explanatory Notes, para 36. 
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 European Union (Withdrawal) Bill 2017, clause 6. See also White Paper, Paras 2.9-2.11. 
128
 European Union (Withdrawal) Bill 2017, clause 6 (2). 
There is, of course, a significant difference between an enabling clause (UK courts may 
consider rulings of the CJEU) and the current position which is that UK courts are obliged to 
follow the authoritative interpretations of the CJEU of provisions of EU law, or provisions of 
UK ﾉ;┘ ┘ｴｷIｴ ｷﾏヮﾉWﾏWﾐデ デｴW UKげs EU obligations.129 That obligation continues as a matter of 
UK ﾉ;┘ ┌ﾐSWヴ デｴW WｷデｴSヴ;┘;ﾉ Bｷﾉﾉが ┘ｴｷIｴ Wﾐ┗ｷゲ;ｪWゲ デｴ;デ けヴWデ;ｷﾐWS I;ゲW ﾉ;┘げ ┘ｷﾉﾉ ｷﾐIﾉ┌SW 
decisions of the CJEU up to Brexit day.
130
 Tｴｷゲ WﾏHﾗSｷWゲ デｴW UKげゲ ﾐWｪﾗデｷ;デｷﾐｪ ヮﾗゲｷデｷﾗﾐ ┗ｷゲ ; 
vis the CJEU. But whether that is the definitive position in UK law post-Brexit will in practice 
depend on what happens in the negotiations in terms of the position of the CJEU in the 
withdrawal agreement, and indeed potentially in any eventual future EU/UK agreement or 
agヴWWﾏWﾐデゲく  Wｴ;デ デｴW WｴｷデW P;ヮWヴ Wﾐ┗ｷゲ;ｪWゲ ｷゲ デｴ;デ デｴW WｷデｴSヴ;┘;ﾉ Bｷﾉﾉ け┘ｷﾉﾉ ﾐﾗデ ヴWケ┌ｷヴW 
デｴW SﾗﾏWゲデｷI Iﾗ┌ヴデゲ デﾗ IﾗﾐゲｷSWヴ デｴW CJEUげゲ ﾃ┌ヴｷゲヮヴ┌SWﾐIWげが131 ﾐﾗデｷﾐｪ けｷﾐ デｴ;デ ┘;┞が デｴW Bｷﾉﾉ 
;ﾉﾉﾗ┘ゲ デｴW UK デﾗ デ;ﾆW Iﾗﾐデヴﾗﾉ ﾗa ｷデゲ ﾗ┘ﾐ ﾉ;┘ゲげが132 although this may turn out not to be 
feasible if the withdrawal agreement (or any future EU/UK agreements) mandate(s) 
something different.   
TｴW ﾗHﾉｷｪ;デｷﾗﾐ デﾗ Iﾗﾐデｷﾐ┌W デﾗ ヴWaWヴ デﾗ デｴW CJEUげゲ ｷﾐデWヴヮヴWデ;デｷﾗﾐゲ ｷﾐIﾉ┌SWゲ デｴﾗゲW デｴ;デ ヴWaWヴ デﾗ 
デｴW ヴｷｪｴデゲ ┌ﾐSWヴﾉ┞ｷﾐｪ デｴW EUげゲ Cｴ;ヴデWヴ ﾗa F┌ﾐS;ﾏWntal Rights.133  So に for instance に the UK 
courts will continue to be required to refer to EU CFR-Iﾗﾏヮﾉｷ;ﾐデ ｷﾐデWヴヮヴWデ;デｷﾗﾐゲ ﾗa けヴWデ;ｷﾐWS 
EU ﾉ;┘げが ゲ┌Iｴ ;ゲ ┘;ゲ デｴW I;ゲWが aﾗヴ ｷﾐゲデ;ﾐIWが ｷﾐ デｴW Hｷｪｴ Cﾗ┌ヴデげゲ ヴ┌ﾉｷﾐｪ ｷﾐ British American 
Tobacco,
134
 which referred expﾉｷIｷデﾉ┞ デﾗ AヴデｷIﾉW ンヵ EUCF‘ ﾗﾐ デｴW けヴｷｪｴデ デﾗ ｴW;ﾉデｴげ ｷﾐ 
interpreting EU tobacco regulations.  The nature of the constitutional obligation on UK 
courts will change, though: the status of pre-BヴW┝ｷデ S;┞ CJEU I;ゲW ﾉ;┘ ふけヴWデ;ｷﾐWS I;ゲW ﾉ;┘げぶ ｷゲ 
such that the Supreme Court may depart from it in circumstances where the Supreme Court 
would depart from its own previous rulings, and the Scottish High Court of Justiciary may do 
ゲﾗ ┘ｴWﾐ ゲｷデデｷﾐｪ ;ゲ ;ﾐ ;ヮヮW;ﾉ Iﾗ┌ヴデ ﾗヴ ｴW;ヴｷﾐｪ ; LﾗヴS AS┗ﾗI;デWげゲ ヴWaWヴWﾐIWく135   
Throughout the White Paper and the Withdrawal Bill, and consistent with the narrative of 
けデ;ﾆｷﾐｪ H;Iﾆ Iﾗﾐデヴﾗﾉげが デｴW SﾗIデヴｷﾐW ﾗa UK ヮ;ヴﾉｷ;ﾏWﾐデ;ヴ┞ ゲﾗ┗WヴWｷｪﾐデ┞が ┘ｷデｴ ;ﾉﾉ デｴ;デ ｷﾏヮﾉｷWゲ aﾗヴ 
the behaviour of the UK courts, is reasserted. EU law will (obviously) no longer be a supreme 
source of UK law.
136
  The Factortame ruling
137
 will be overturned by the Withdrawal Act.  
Changing this balance of power between Parliament and the UK courts is an aspect of Brexit 
that may have significant implications for UK health law that have yet to be fully thought 
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 [1991] 1 AC 603. 
through. Any instances where UK courts have relied on EU law-compliant interpretations of 
UK health law would be vulnerable to change.
138 
 
4. Conclusions: risks and opportunities in the immediate future, and longer term 
agendas 
Overall, there is no doubt that Brexit is bad for health.  But different forms of Brexit have 
different implications.
139
  As the UK leaves the EU, those who are concerned about health, 
デｴW NH“が ;ﾐS デｴW ﾉ;┘ デｴ;デ ｪﾗ┗Wヴﾐゲ ｷデが ｴ;┗W ; ヴﾗﾉW デﾗ ヮﾉ;┞ デﾗ ゲWI┌ヴW デｴW けﾉW;ゲデ ┘ﾗヴゲデげ ﾗ┌デIﾗﾏW 
for health possible. In the immediate future, that means scrutiny of the withdrawal 
agreement, and the terms of the Withdrawal Bill, as well as future primary and secondary 
legislation that is brought forward in Parliament. 
There may even be some small opportunities. At a time of significant constitutional change, 
great uncertainty, and openness, matters that seemed impossible to even put onto 
governmental agendas may suddenly become more feasible.  There will be more or less 
legal space or constraint, depending on the terms of the withdrawal agreement and of any 
future EU/UK (trade) agreement(s).  But any aspect of EU law that does not work terribly 
effectively in health contexts could be revisited.  Some health professionals would like to 
revisｷデ デｴW ;ヮヮﾉｷI;デｷﾗﾐ ﾗa デｴW EUげゲ ┘ﾗヴﾆｷﾐｪ デｷﾏW ヴ┌ﾉWゲく140  The negative effects of EU public 
procurement law on NHS contracting behaviour could be mitigated.  The UK could review its 
decision that UK-sourced plasma is unfit for those under the age of 21, and cease to rely on 
Austrian imports.  Despite the lessons from the Poly Implant Prothese breast implant affair, 
the EU has failed to bring together its rules on marketing pharmaceuticals with those on 
more complex medical devices.
141
 The UK could offer better patient protection here. Some 
of the ways in which EU pharmaceuticals law operates have not kept up with technological 
developments, and may be unnecessarily risk averse.  There is scope for bringing together 
marketing authorisation decisions based on safety and efficacy, with those based on 
comparative clinical and cost effectiveness (health technology assessment).
142
  Leaving the 
EU means that the UK can, if it wishes, adopt new rules for air or water quality, waste 
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[2001] 3 All ER 289; of the application of competition law to health services in BetterCare [2002] CAT 7, or in 
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health and health services in the UK? Evaluating three possible scenarios against the WHO health system 
H┌ｷﾉSｷﾐｪ HﾉﾗIﾆゲげ The Lancet forthcoming 2017. 
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 Directive 2003/88/EC [2003] OJ L299/9. 
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 けBヴW┝ｷデげゲ PﾗデWﾐデｷ;ﾉ HW;ﾉデｴ BWﾐWaｷデゲげ Financial Times (2017) https://www.ft.com/content/4560f016-3a2b-
11e7-ac89-b01cc67cfeec (accessed 13 July 2017). 
disposal, marketing food, alcohol and tobacco within the UK. All of this type of law can have 
significant effects on public health, particularly of children. Depending on the future EU/UK 
(trade) agreement(s), trade rules could exist and could be interpreted in ways that are 
similarly supportive of health to those of EU law.  But there are dangers too.  Outside of the 
EUが ヮ;ヴデｷI┌ﾉ;ヴﾉ┞ ｷa デｴW UK ;Sﾗヮデゲ ; けﾉﾗ┘ デ;┝;デｷﾗﾐが ﾉﾗ┘ ヴWｪ┌ﾉ;デｷﾗﾐげ ;ヮヮヴﾗ;Iｴ デﾗ ｷデゲ WIﾗﾐﾗﾏ┞が 
the current legal protections for consumers, patients and the population will (eventually) no 
longer be in place. 
Fﾗヴ PM M;┞げゲ ｪﾗ┗WヴﾐﾏWﾐデが BヴW┝ｷデ ﾏ┌ゲデ HW ゲWWﾐ デﾗ HW け; ｪヴW;デ ゲ┌IIWゲゲげく143  Because health, 
and the NHS, was important in the referendum, the health community have at this moment 
a significant piece of political capital and resource for governmental time and attention.  The 
ｴ┌ﾏ;ﾐ ヴｷｪｴデゲ ﾉ;┘┞Wヴ J┌ﾐW OゲHﾗヴﾐ ｴ;ゲ ﾗHゲWヴ┗WSが け‘ｷｪｴデゲ デ;ﾉﾆ H┌┞ゲ デWﾐ ﾏｷﾐ┌デWゲ ﾗa デｴWｷヴ 
;デデWﾐデｷﾗﾐく I ┌ゲW ｷデ ﾉｷﾆW ; ﾏ;ｪｷI ┘;ﾐSげく144 A crucial factor in the EU referendum was the 
pervasive belief that leaving the EU would mean ﾏﾗヴW ﾏﾗﾐW┞ aﾗヴ デｴW NH“く TｴW けBヴW┝ｷデ H┌ゲげが 
upon which this lie
145
 was emblazoned, along with the official NHS logo, became an iconic 
image of the campaign. Health lawyers and those in the health policy community can use 
the lie about the NHS on the Brexit bus ;ゲ デｴWｷヴ ﾗ┘ﾐ けﾏ;ｪｷI ┘;ﾐSげく DWヮﾉﾗ┞WS ﾃ┌SｷIｷﾗ┌ゲﾉ┞が ｷデ 
┘ｷﾉﾉ ;デデヴ;Iデ ;デデWﾐデｷﾗﾐ aヴﾗﾏ デｴﾗゲW ┘ｴﾗ ;ヴW ﾏ;ﾆｷﾐｪ SWIｷゲｷﾗﾐゲ aﾗヴ デｴW UKげゲ ヮﾗゲデ-Brexit future, 
which can be used to argue for as healthy a Brexit as feasible. 
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